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Where to Have! Ask to Have
Evaluation Conducted

• npaent/ Psy h tric Hospta EsalLatlor ‘APh

• 1 auaton n a I

• QutpatentlCorrr uoy based EaaIudtor

• re erredicine Evaloation / Teoionc

When to Request a Competency
Evaluation be Performed

• vMissour 420 U S a6a (‘975)

• Jackson v Indiana, 406 U S (1972)

• MisdemeanorCharges within adays

• Felony Charges within 213O days

Appointment of a Neutra’
valuat
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Scheduling & Conducting the
Examination

• rrnng

Records to prov cc examiner

+ Attorney prseice at exam

Contents of Competency
Evaluation

• Canfication of referral source

• Description of records requested, received am
reviewed

• Description of informed consent procedures I
statement

• Purpose of evaluation

• Offcalvers on of offense alleged

Contents of Competency
Evaluation Cont.

tt r.olvte a u r.

frcp to Door



Contents of Competency
Evaluation Cant.

Dagnostc mpressiors based on hstory,
Assessment tools, Current exar1nation results

Assessment f potential mahngenng

Anaiyss cdagnosis as reated to competercy of
Defendan:o stand tra usng te current egi
standard n the iursdicton

Contents of Competency
Evaluation Cont.

• Potential for dangerous behaAor

• If first evaluatron, recommendation as to
whether Defendant is Irkelyto be resto ed withni
a reasonable period of trme

• Recommendation asto where restoration should
take place

• Who should receive the competency evaluation
report?
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Psychological Tests Often
Employed in CST Evauations
M p j/

• C1 flo

• ;c-0 tOfpT

AST

o Va OF o

Neuropsychological
Assessment Tools

Stroop —Color-Word Test

Halstead Category Test

ComersContwuous PerformanceTest II

• Wechsler Memory Scale — Revised

• Wisconsin Card-Sorting Test

• Rey Complex Figure & Reconstruction Test

Maling ing Assessment To
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Developing a Competency
Treatment Plan

Competency Determination
Hearings

• Misdemeanor Cases

• Felony Cases

• Uncontested findings of incompetence

• Contested Heanngs

• Fuidity of (in)competency

• Appoint nent of a tiebreaking opinion

Corp tLncy Detcrnin o
Hearings Cont.

-
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Where to Perform Restoration
Services

6/25/2013

• Jal Menta[ Heatr Pod.
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Where to Perform Restoration
Services Cont.

.PtDuniY

• Defendant is cornpiiant with effectvetrea-’ent, best
suited to development& disorders asS/ui cognitive
impairments and Defendant has a stab e, supportive

living arrangement

Competency Restoration
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Maintaining Competency and
Preventing Decompensation
Adhe mg to the prescr bed competency
treatrr ant pian

Ensure, me medic Ocis are p e er ned f rer cwec by

DCC

• Make recommoroaoons c. iruprovino De’e’dants

romulance w C’ comoete”ry treatment pan

d syaatcdtr t’itr.dt c
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Add!t onal Topics

--‘

Post-Restoration Competency
Evaluation

+ Cerco -e mecta and r rOca! stat s re, ftng

‘runs treatment regmer

• Opnon re Dusky stencaros of CST

‘ncr resto:ar or eval -atm; sn’ a d review an rear

cr9 al a’ eva uat

• Shou d rcluce ; an Iyss of ow estorator

treatmert p’an sddressed and esolved bases
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M ‘I s a a or t_ “_i ‘U

COMPETENCY S

The following Supreme Court ca,es have a bearing on how mental competency issues are handled in

state courts.

- <.362 US. 402 (1960)
Tvs: o de’enaarr’s rumm5en, to stand “a 5 ,visethe he at she nas s. rtir’ent present iad 1,

on,u t ssitn his or ‘er isc-)er ss’th a essonabie degree f rano ca ‘oerstaroing and wnetbe? 55

she nss a ratosa as s:t as a actos sinderstanono tsr o’ceen g .rgais’n han or her: s not

snougr; teat an a sip” or-sr.t’-u to ‘inst srtd Oi.i’ e seJ as sotn ‘erohection of crrrts

s 383 US. 375 (1966)
is-ct of defendart s to sspetencv to stand mel t whether fc r she has sift s-nt prsssnt sod ty
consult with hs or her lawyer with a reasonahie dejree of rat o al andes standing end whether hens
she has a rationa as well as a factual understand ng of prorccding a.ganst lists or her it is no
enough rh5r be or cbs orssnted to urns and lar end us c r 5 terniter i’, of s-v ts

incA or I’des a.,, 406 US 715 (1972)
ackson we tomes ttsd to pretrial commitment under a state5tatute that had a marc lenisn

commitrrent standaro, ard a more stringent release standard, than thosr generally applicahl to
pnrsois not charged with offenses fhs Court found that the effect of the standards was to
permanertly institutionalize Jackson and held that he was dsprved of the equal pro ertion af the
laws.

aaoo ;420US. 162 (1975)
1 he Missouri courts failed to accord proper weight to the evidence suggesting petitioners
incompetence. When considered tugetliet with the information available prior to trial ard the
testei any of petitioner’s wife at trial, the infoimatian concerning petitioners suicide attempt created
a sufficient doubt of his competence to stand trial to require further inquity. Whatever tie
relationship between mental illness and inrompetenre to stand trial, in this ts-se the hearing of the
former on the latter was sufficiently likely that, in light of the evideisce of petitsoner’s behavior
including his suicide attempt, and there heing no apaortunrtv without hit piesence in evaluate that
hearing in hart, the correct course was to suspend the tra until such an evaluatiae rauld he made.

,- ‘/02 a-’ “i, 477 U.S. 399 (1986)
1 he Eighth Amendment prahbitt srates from nfticting thc penalty of death upon a prisoner who is
insane, and flat da’s procedures for determining the san-ty of a death low ti5OCt was not
‘adequate to afforo a full and fair hear ing’on tne critical issue, and therefore to” habeas pettaner
was ent’tled to an evidentiarv hearing in the district court, de nova, an the question of his
competence to be executed.

509 U.S. 389 (1993)
Tie standaro of com-pemsncy for pleading guilt’, oi wa’s- ng right to counsel is the sante as tne
competency trandard far standing ii ‘at: sshetlrer the defendant has “sufficient present ability i-c

consult wills his lawyer ‘with a reasonable degree of rat anal uedcrstand’ng’ and a rational as wcti as
factual understanding of the proceedings against him,’ Cranky r L/otsddrarsa, 362 U.S 402 11960
(per ciar/am),

/a S ,451 US, 454 (1981)
Where prior to it custody court—ordered paychiatric examination to eteimine competency to stand
trial defendant had to be”n warned that he had the r’ght to remain silent and that any statco’crt
oada could be used agairst him at capital 5 ot” cing Proc ediog, dmiss,an at pci alcy phase of
a,a tat feb sy r a of p ych tr st s demagu g t n nary on c a id isuu of futurn darge ousne

latel effth/ r. n pP legeagar t onsp ci s-f c irs’ aton as-caiscuf acts
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that defer dart com tent t stand trial, but ot ly [the treatrrr. tt s medtraliy apprort te,
sub tat tally unhkely t fact sic elfmts that may unde mtr tfe [sot usa ot tin tnal, ani taktrg
arrou tt of Ic s mtru cc Its rr at yes, Item sary ut ifs antic t fur hr rnpnr;ant qrverr mental
nial e ated uasts

H 5 a, 554 U.S 164 (2006)
[hr intt<’d States Cor m tat ott pr-rmits States H n a t t t 5) ot. who ire r am netant e noun to
atand P ml hut atti ubm frani eerie mental St eas tot nm ihe5 ra not rnnpetan’ to r induct
‘nat proceed iou b. then.ariraa rae reprrentnd ha H

°earcn

2 1Cr Nat aaa aS rgr it ritjhra rra. a C a Caine S ra a at a, a ear tbraaqt a wart aba tar ra Haaa ra Hra’a,.e ow rat at ir P anrarra us
a aarrrt fjasa a tar tar a r OS Or parnaaai at ass ra aay at as sire r sat rr sir, aanai are r mae Sr far, r ma ‘a sr Sr rn ri web art a aa a a a, rt i r art a

eat ta lairs irtr,,t ‘tare arae ra,asaar,r ran raaaatr.aara
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Jackson v. Indiana. 406 US 715 - Supreme Court 1972
‘106 U.S. 715 (1972)

JACKSON

V.

NDANA.

No. 70-5009.

Supreme Court of United States.

Argued Novembcr 18, 1971.

Decided June 7.1972.

CERtIORARI tO THE SUPREME COURT 01 INDIANA

‘1 7 7 Frank F. Spencer argued the cause for petitioner With him on the bi jet were Robert HoIloweI Jr and Robed

Robinson.

Sheldon A. l3roskow argued the cause for respondent. On the bnef were Theodore. I Sendak, Attorney General of

Indiana, and William F. Thompson, Assistant Attorney General

MR JUSTICE BLACKMUN delivered the opinion of the Court.

We are here concerned with the constitutionality of certain aspects of Indiana’s system for pretnal commitment of one

accused of crime.

Pet itioner, Theon Jackson, is a mentally defective deaf mute with a mental level of a pre-school child He cannot read,

write, or otherwise communicate except through limited sign language. In May 1968. at age 27, he was charged in the

Criminal Court of Marion County. Indiana, with separate robberies of two women. the offenses were alleged to have

occurred the preceding July. The first involved property (a purse and its contents) of the value of four dollars. The

second concerned five dollars in money. The record sheds no light on these charges since, upon receipt of not-guilty

pleas from Jackson, the trial court set in motion the Indiana procedures for determining his competency to stand trial.

Ind. Ann. Stat. § 9-1706a (Supp.l971)Ju now nd. Code 35-5-3-2 (1971).

7 ‘0 /tt As the statute requires, the court appointed two psychiatrists to examine Jackson. A competency hearing was

subsequently held at which petitioner was represented by counsel, The court received the examining doctors’ joint

written report and oral testimony from them and from a deaf-school interpreter through whom they had attempted to

communicate with petitioner The report ocr eluded that Jackson’s almost nonexistent communmation skill, together

with his lack of Mearing and his mental defi”iency. left mm unable t understand tne nature of the charge against hrm

or to palrcpate in his defense. One doctor testrficd that 1 was extremely unlikely that petitioner Could ever loam
irIu nh q.instioreC whett er )uttDrior iso hen the 75:/ty tu 0-veiou any raeie’ency 0 i5fl 59 ‘0C50

r•1 ‘my’ to .nre.,,,Cmrle,4“t ‘mi- , m-. C ,C’’• ,“y3r per. ..9-,.,:
‘ c ]7 r’.’ c’- -c’ ;m’s

‘‘-..-‘-i.-’o e,.,i_

t-’ ri,m;..y’rr’ s’0r1r’ e’., , y’ r tm. J’r’r rt 33tUCitm’ otsttos’,re :01 -‘-‘ “— -. “‘—
-.

m-,3r’ curli’r.iomsti’n “.ki ..

‘ ‘r. at Indiana could ‘usc c.r p.,

adl C5 is Jackson ‘o ‘cur ‘ Ii m r scat u’ skIlls

On ths -vdencn the trial court found , atJ k n ‘iack[ea] conlprehensinrr c’r1 to make. ho dote s 0

1 706a arv ord’red h’rn currs u 3 [ r i r c I sent of Munt imAI 1 intl such hrs t onr C

shuuic cot tO 0 the. c’ouc

F’ t’thic.i’ .mi.’ Ott ‘n

31 ‘3 ‘t nt I
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tJj ngtr under the cncumstunces amounted to a life sentenca

wthni d hic ‘v,-’r h v,nn hpr-n r uiorrt rrt or r,i.’ irri that the commitment therefore ‘lepnved Jackson of ins

F ourteenth Arcondment rights to due process and equal protection, and cnnsthted cruei and unusual punshmenl

under toe Eiahth Amendment made app!caoie to toe States throun,h the Fourteenth The trial court denied tha motion.

On appa me Sunieme Court of Indiana affrrmed, witn one judge dissenting. 753 nd. 457, 2C5 N. F 2a 516 1n70)

Rehearrng was denied. wdh two judges drssentirg We granted cerborar 401 U. S. 973 (19a 1).

For the reasons set forth below, we conclude that on the record before us. Indiana cannot const’tutionally

commit the petitioner for an indefinite period simply on acuount of his incompetency to stand trial on the oharges filed

against him. Accordingly, we reverse

NDANA COMMITMENT PROCEDURES

Section 9 1 706a contains both the procedural and substantive requirements for pretrial commitment of incompetent

criminal defendants in Indiana. If at any time before submission of the case to the court or jury the trial judge has

‘reasonable ground” to believe the defendant “to be insane,’ he must appoint two examining physicians and

schedule a competency hearing. The hearing is to the court alone, without a jury. The examining physicians’ testimony

and “other evidence” may be adduced on the issue of incompetency If the court finds the defendant “has not

comprehension sufficient to understand the proceedings and make his defense,” trial is delayed or continued and the

defendant is remanded to the state department of mental health to be confined in an “appropriate psychiatric

institution.” The section further provides that “[w]henever the defendant shall become sane” the superintendent of the

institution shall certify that fact to the court, and the court shall order him brought on to trial. The court may also make

such an order sua sponte. There is no statutory provision for periodic review of the defendant’s condition by either the

721 court or mental health authorities. Section 9-1706a by its terms does not accord the ‘721 defendant any right to

counsel at the competency hearing or otherwise describe the nature of the hearing; but Jackson was represented by

counsel who cross-examined the testifying doctors carefully and called witnesses on behalf of the petitioner-defendant.

Petitioner’s central contention is that the State. in seeking in effect to commit him to a mental institution indefinitely.

should have been required to invoke the standards and procedures of nd. Ann. Stat. § 22-1907. now Ind. Code 16-15-

1-3 (1971) governing commitment of “feeble-mrnded” persons. That section provides that upon application f a

“reputable citizen of the county” and accompanying certificate of a reputable physician that a person is “feeble-minded

and s not insane or epileptic” (emphasis supplied), a circuit court judge shall appoint two physicians to examine cuch

person. After notice, a hearing is held at which the patient is entitled to he represented by courrsel if the judge

determines tnat toe indivrduai is ,ndeed ‘fecbie-’ninded” he caters an order of commitment and directs the clerk of the

court to scaly or the persons admissron tm’ inc superintendent of the nsstut;on for feeoie-rnndea p0iSOs ioca?ed in

tue dirarct n v,hu,h cahi r-riunty s sni,atod. A s’urso’ ‘omn’7eo urc7 tn:s soctron may he ,.ica5pO “at o°, m’c-’

c-•..od”’ oco .‘ :11 o1n°er ,r
. roe..cu.r,t rho r : a’S or eoai :,+,

, Dot ..49C -,

1.1 0oia:5o4’7. ‘ .‘ —nias Ia

,C u’CVio .o’u 15” ‘iS ‘tz°c’” Vv’• C ‘“ a ‘Seroform: unarm u’ ru s c

9 f

custochaf coo- sue arc’ not insa it” r d e’ do not quaiify as rcrun11iy I’ under the State’s un i ir volu ito,

civil ccmmhrnerd scheme. See 6522 11 12°C now Nd Conic 104•0-1 to rC149 31 6- 6 6 132

10,050 4 °51414.itolh d a 1614 151 ar’S 614.19 (19Th

‘o. 0 , nun’. .rr “Jf 00 t’ indiana u s ,‘

o Na’- J, , f ‘ hr I pro coP’ n a 3 ‘c

I 17’..
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Jacksonv
f sat impairs his montal health and because of

cieh nr’yehiqtiic dicorripi r riiiiros eirn trnatmpnt training or detention in the interest of th wolfaro of

such person or the welfare of others of the comrnuntv in whh such person resides

Sccton 22-201 i2 defines a “psychiatric soi dci” to uc any mental Iirn.ss m disease, nciudng an>’ irie’Oai

deficiency. epiiapsy alcoholism. o drug adOcron Crner soctans specify roceduies for involuntary c mmitme’-t of

mentafy II” persons that are substantially simfar tu those for commitment of the feeble-minded For uxampie. a

citzen’s sworn statement anti trie statement of a physician are required § 22 1212 Tne crcuit court judge the

appicant and the physician then consult to tomulate a treatment plan § 22 1213 Notice to the ndidual 5 reoueed,

§ 22-1216, and he s exanined by two physcans, § 22-1215 2 here are provisions for temporary comm’tmerit A

heaing is beD before a judge on the issue of mental illness § 22-1209 22-1216, 22-1217 Ihe individuai has a right

of appeal ‘1 § 22-1210 An individual ad,udged mentally ill undei these sections is remanded to the denm’traentof

mental health foi assignment to an appropriate nstitution § 22 1209 Discharges ri the discretion of the

superintendent of the particular institution to which the peison is assigned § 22 1223 Official Opinion No 54,

Opinions of toe Attorney General of Indiana, nec du 1966 The individual, however remains within the court’s

custody, and release can therefore be revoked upon a hearing Ibid

EQUAL PROTECTION

Because the evidence established little likelihood of improvement in petitioners condition, he argues that commitment

under § 9-1 706a in his case amounted to a commitment foi life This deprived him of equal protection, he contends,

because, absent the criminal charges pending against him, the State would have had to proceed under other statutes

generally applicable to all other citizens. either the commitment procedures for feeble-minded persons, or those for

mentally ill persons He argues that under these other statutes (1) the decision whether to commit wouid have been

made according to a different standard, (2> if commitment were warranted, applicable standards for release would

have been more lenient, (3) if committed under § 22-1907, he could have been assigned to a special institution

affoiding appropriate care, and (4) he would then have neen entitled to certain privileges not now available to him

In Baxstrornv_HeiokL33USj,Q,7J,jfff64. the Couit held t hat a state pnsoner civilly committed at the end of his

prison sentence on the finding of a surrogate was denied equal protection when he was deprived of a jury trial that the

24 State made generally available ‘724 to all other persons civilly committed Rejecting the State’s argument that

Baxstrom’s conviction and sentence constituted adequate justification for the difference in procedures the Court said

hat ‘there is no conceivable basis for distinguishing the commitment of a persor who is nearing the end of a penal

te rr from all t[ er civil commi r ‘ients 383 U a 11_I 1 c United States cx ret Schuster v [I ro1d 410 F 2d

I (07 2 7 d c 3j) S 847 ‘269j, The C rt also d [at Etaxstrorr as denied equa pro i y

t c t uPon mm in d h orrcctions r £ o rgc uslv rr

, mom )rt 4 r r op r, cc” adc 0 ‘ tD 1

- -
- ‘- a ‘-“ “‘ ,m-’ jcfl4 - “‘, , I t ‘ vr a

roe”,’ ‘‘ ‘ct ‘ta ,“a: a—re’— o ar’cic r a a -t v””-e’- 0’. ‘0 i ml ca,._eo o

c. ‘r’ ‘ oo” .“ ‘1s’ a- coo,’ ‘ a ,a ‘m,n,’o . ,

3’ 354 \ 2c “2 a1i2 cc Birt’,,i ‘ :rtc.,P 0 S& haS a”-e eitc.’mect to nra “nn” tii’ ag n’

‘rsantv acqitra Bci(cav I-Ia’n i03CSApp DC 1 3957 SdSa2fi3d8i, mcroioa Pv7uflerai28US,p*

1. 223 357 F’ 21 93 (1967, £O,Jv 1°N V 2d 1’ 224 N E 2tr 87 (“260, a’r to c,mm’nr “luc

ac-’cncc C ew’r’) cra.’oo,’” ‘cc’c aCecor U0”P””r 0’ 42rN.5

—‘e”’m--a’:.’mcc a4acrs’ru,-a---a-
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Jear cow mitments under other state statutea that a a truly

indtrrninnt I h tto r “lit en thn lerk of ‘nrt ti id with which p” ychiatry can predict the future cow cc of mental

illness and on the Courts decision in what i’ claimed to be ‘a tact tu tion similar to the cae at hand n Greenwood

v United State,s 350 U S 366 (1956f

We e the States factual premise that Jackson’s commitment only temporary a valid one this might well be a
different case. But the record does not support that prerr re One of the doctou, testified that in his view Jackson

would be unable to acquire the substantially improved communication skills that would be necessary for him to

participate in any defense. The prognosis for petitioner’s developing such skills, he testified appeared “rather dim in

answer to a question whether Jackson would ever be able to comprehend the charge or participate in his defense

even after commitment and treatment the doctor said, “1 doubt it, I don’t believe so” The other psychiatrist testified

that even if Jackson were able to develop such skills he would still be unable to comprehend the proceedings or aid

counsel due to his mental deficiency The interpreter a supervising teacher at the state school for the deaf, said that

he would not be able to serve as an interpreter for Jackson or aid him in participating in a trial and that the State had

no facilities that could, after a length of time, aid ,jackson in so participating. i he court also heard petitioner’s mother
795 testify that ,23 Jackson already had undergone rudimentary out-patient training in communications skills from the

deaf and dumb school in Indianapolis over a period of three years without noticeable success. There is nothing in the

record that even points to any possibility that Jackson’s present condition can be remedied at any future time

Nor does Greenwood, which concerned the constitutional validity of 18 U S C. §fj 4244 to 4248, lend support to

respondent’s position That decision, addressing the “narrow constitutional issue raised by the order of commitment in

the circumstances of this case “35pU. S a,t315 upheld the Federal Government’s constitutional authority to commit

an individual found by the District Court to be “insane,” incompetent to stand trial on outstanding criminal charges, and

probably dangerous to the safety of the officers, property, or other interests of the United States. The Greenwood

Court construed the federal statutes to deal “comprehensively” with defendants “who are insane or mentally

incompetent to stand trial,” and not merely with “the problem of temporary mental disorder” 50fJ. Sgti Though

Greenwood’s prospects for improvement were slim, the Court held that “in the situation before us,” where the District

Court had made an explicit finding of dangerousness, that fact alone “does not defeat federal power to make this initial

commitment “350 U,t3Lft. No issue of equal protection was raised or decided. See Petitioner’s Brief, No. 460, 0

T 1955, pp. 2, 7-9 It is clear that the Government’s substantive power to commit on the particular findings made in

that case was the sole question there decided. 5P fL Sat 76.

7 7 07 We note also that neither the Indiana statute nor state practice makes the likelihood of the defendant’s

improvement a relevant factor The State did not seek to make any such showing, and the record clearly establishes

that the chances of Jackson’s ever meeting the competency standards of § 9 1 706a are at best minimal if not

nonexistent. The record also rebuts any contention that the ommitment could contribute to Jackson’s improvcrient

Jackson’s § 9 1 706a c mmi r ‘ie 0 pci maner t ri practic l effect
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er6,9 gdo1s inabifity to stand triaL We are unable to say that, on te

rerorri hfnre uc Inr!in
nuiri hove coiiiiy nmmfted hm as mentally fl under § 22 1209 or committed hrci as feeble—

7.7 minded under § 22-1907. fhe .‘--. tormerreaurres at east (1) a showrng of mental finess and ,2, a shoving that the

indrvrdual 5 in need of “care, treatment trarnng cr detenhan “§ 22-1201 (0. Whether Jackson’s mental aeficiency

would meet the first test is unclear: nerther examining plrysicratr addressed himself to this Furthermore. 1

problematical whether comrnrtrnent for ‘t:eatment’ or “trainrng” would be appropriate srnce the record estabishes that

none is available for Jackson’s condition at any state institution. The record also fails to establish that Jackson iS in

need of custodial cars or “detention.” He has been employed at times, and there is no evidence that the care he tong

received at home has become inadequate The statute appears to require an independent showing of dangerousness

(requires detention in the interest of the welfare of such person or. - - others ..“. Insofar as it may require such

a showing, the pending criminal charges arc insufficient to establish it, and no other supporting evidence was

introduced. For the same reasons we cannot say that this record would support a feeble mindedness commitment

under § 22-1907 on the ground that Jackson is unable properly to care for [himself] “ § 22 1801.

More important, an individual committed as feeble-minded is eligible for release when his condition justifies it,° § 22-

72 1814, and an individual civilly committed as mentally ill when the “superintendent or administrator 722 shall discharge

such person, or [when] cured of such illness” § 22 1223 (emphasis supplied), Phus irr either case release m

appropriate when the individual no longer requires the custodial care or treatment or detention that occasioned the

commitment, or when the department of mental health believes release would be in his best interests. The evidence

available concerning Jackson’s past employment and home care strongly suggests that under these standards he

might be eligible for release at almost any time, even if he did not improve.m On the other hand, by the terms of his

present § 9-1 706a commitment, he will not be entitled to release at all, absent an unlikely substantial change for the

better in his condition.tt1

Baxstrom did not deal with the standard for release, but its rationale is applicable here. The harm to the individual is

just as great if the State, without reasonable justification, can apply standards making his commitment a permanent

one when standards generally applicable to all others afford him a substantial opportunity for early release

730 As we noted above, we cannot conclude that pending criminal charges provide a greater justification for different 730

treatment than conviction and sentence. Consequently, we hold that by subjecting Jackson to a more lenient

commitment standard and to a more stnngent standard of release than those generally applicable to all others not

charged with offenses, and by thus condemning him in effect to permanent institutionalization vathout the showing

required for commitment or the opportunity for release afforded by § 22-1209 or § 22-1907, Indiana deprived petitioner

of equal protection of the laws under the Fourteenth Amendment.m
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ji&Ji ecb11It0 law § 4246 Section ‘ 4247 applicabl on its face only

to rnnvirtrd rrrmrnale whn frdoral contorwoc are qhnri- to expire. per tots commitment if toe pnsoner is (1 insane

or mentally incompetent’ and (2t “wW probably endanger inc safety of the otticeis. the property, or other nrerests of

the United States, and suitabie arrangements for the custody and care of the prisoner are not otherwise available,

that is in a statefacility. See Creenwoortv lied States 35u U. S ,,gt 373-314 One committed under this secmn.

however, is entitled to release when any of the three conditions no longer obtains, “whichever event shall first occur’ §
4248 Thus a person committed under § 4247 mus be re eased when he no longer i dangerous

ln Greenwood. the Court upheld the pretral commment of a defendant who met all three conditions of § 4247, even

though there was little likelihood that he would ever becorrie competent to stana tral. Since Greenwood had riot yet

stood trial, his commitment was ostensibly under § 4244. By the related release provision, § 4246 he could not have

been released until he became competent But the District Court had in fact applied § 4247, and found specifically that

Greenwood would be dangerous if not committed This Court approved that approach, holding § 4241 applicable

before trial as well as to those about to be released from sentence 5,5Q S,,,,gf 374. Accordingly, Greenwood was

entitled to release when no longer dangerous, § 4248, even if he dd not become competent to stand trial and thus did

not meet the requirement of § 4246. Under these circumstances, the Court found the commitment constitutional.

Since Greenwood, federal courts without exception have found improper any straightforward application of § 4244

33 and 4246 to a defendant whose chance of attaining competency to stand trial is slim, thus effecting 33 an indefinite

commitment on the ground of incompetency alone f/jfted Stf v Cony 410 F. 2d 1372 {çA4 196j; UjfdStatg.

y,j4jker 335 F. Su .705 ND Cal. 1971 : Cook v. Ciccge 312 F. Su . 822 \ND Mo. 1970; United States v.

Maurietta v. Ciccgg 305 F (WD Mo. 1969 , See lnreHajyj,gg.

4.L 2d 916 CAl 1970 : United States v Klein L2d.SjO2rJ9ji34. Martin v. Settle. 1 92Fgpjfi4D

M.iI; RgyLy_ettle 192. F.,,S,g,p,p,. i.76fjyi.gi959. The holding in each of these cases was grounded in an

expressed substantial doubt that § 4244 and 4246 could survive constitutional scrutiny if interpreted to authorize

indefinite commitment.

These decisions have imposed a “rule of reasonableness” upon § 4244 and 4246. Without a finding of

dangerousness, one committed thereunder can be held only for a “reasonable period of time” necessary to determine

whether there is a substantial chance of his attaining the capacity to stand trial in the foreseeable future If the chances

are slight, or if the defendant does not in fact improve, then he must be released oi granted a § 424 7-4248 hearing.

B The States. Some Statesttt appear to commit indefinitely a defendant found incompetent to stand trial until he

recovers competency. Other States require a finding of dangerousness to support such a commitmentca or provide

‘ forms of parole.t’-’ New York has recently 754 enacted legislation mandating release of incompetent defendants

charged with misdemeanors after 90 days of commitment. ana ielease and dismissal of charges against those

o used of don after th y [ave been oomrn’tted or lao ted of the miaxirr r potent al prison sent r e i.1a

actice o a torna 00 tnt t a with r e en idi ted Icy up r at a nra or r CO r ocen c r art
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667S[)NY1970 an 86 yeacoId defendai it commtted

for nr rlv 2fl yearc inrnmptent tn utnd tnI nn stt iuider and kidnapin r larqes app ed for federal habeas

corpus He had been found Thot dangerous, and suitable foi civil corrmitnient The Distnct Court granted relef It held

that petitioner’s incarceration in an institution for the cnminally insane conslituted cruel and unusual punishment and

that th “shockina crcumstances’ of his commitment violated thu Due Piocess Clause. ‘The court quoted aopiovinglv

the language of Co kvCi one 312F Supg,. _824. concerning the ‘suostantial injustice n keeping an unconvictcd

person in custody to await trial whec it is plainly evident his mental condlion wifl not pnrmt trial within a

reasonable period of time

In a 1970 case virtual y indistinguishable from the one befor us, the Illinois Supreme Court granted relief to an

illiterate deaf mute who had been indicted for murder four years previously but found incompetent to stand trial on

.3c account of his inability to communicate, and committed Po,p!ep7’je1fyersv Brtggs.46 IL I 6 2d 281,,,,263 N. E

109 (19701. Tne institution where petitioner was confined had de1ermned, “[I]t now appears that [petitioner] will

never acquire the necessary communication skills needed to participate and cooperate in his trial.” Petitioner,

however, was found to he functioning at a ‘nearly normal level of pedormance in areas other than cornrnunicaton.”

The State contended petitioner should not be released until nis competency was restored Ihe Illinois Supreme Court

disagreed. it held’

“This court is of the opinion that this defendant, handicapped as he is and facing an indefinte

commitment because of the pending indictment against him, should be given an opportunity to obtain a

trial to determine whether or not he is guilty as charged or should be released’ Id., at 288, 263 N. E.

2d. at 113.

C. ThIs Case. Respondent relies heavily on Greenwood to support Jackson’s commitment. That decision is

distinguishable. It upheld only the initial commitment without considering directly its duration or the standards for

release. It justified the commitment by treating it as if accomplished under allied statutory provisions relating directly to

the individuals “insanity” and society’s interest in his indefinite commitment, factors not considered in Jackson’s case.

And it sustained commitment only upon the finding of dangerousness As Part A. supra. shows, all these elements

subsequently have been held not simply sufficient, but necessary, to sustain a commitment like the one involved here.

The States have traditionally exercised broad power to commit persons found to be mentally di. The substantive

1 limitations on the exercise of this power and the procedures for invoking it vary drasticaily among “iai the States.

The particular fashion in which the power is exercised- for instance, through various forms of civil commitment,

defective delinquency laws, sexual psychopath laws, commitment of persons acquitted by reason of insanity- -reflects

different combinations of distinct bases for commitment sought to be vindicated 1201 The bases that have been

articulated include dangeruusness to self dangerousness to others, and tho need for care or treatment or traning.1

Consideiing the number of persons affected,12’2it is petbaps remarkable mat the substantive constitutional iniitutioris

on tn power have not been more froauerit’y litgaled.’

md ow Jefin t ‘“r .
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‘
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tVNs uie the’ customary civil commitment proceedng that would be

rqur to commit ndsfintr) athc c’t’ a or rJ >e the d fondant a eurtherrrore even if it s dter oned th it

the fr$endant probably soon will be able to stand tr al, his contu ued cummitment rrust be justified by progresa toward

that goal. In Iiht of diffenng state facilita a and prrcedures and a lack of evidence in this record we do not think it

aopropriamt for us to attempt tr proscnbe arbitrary time Imits. Ak note, however, that pottinner Jackson [as now

-: been confined for three and one-half years rn a record that sefficienly estabiisbes the lack of a subsrontiai

probability that he wtl ever cc abie to participate fully in a trial.

These conclusions make it ur necessary for us to reach petitioner’s Eighth Fourteenth Amendrr cnt claim

Iv

DISPOSITION OF THE CHARGES

Petitioner also urges that fundamental fairness requires that the charges against him now be dismissed The thrust of

his argument is that the record amply establishes his lack of criminal responsibility at the time the crimes are alleged to

have been committed. The Indiana court did not discuss this question. Apparently it believed that by reason of

Jacksords incompetency commitment the State was entitled to hold the charges pending indefinitely. On this recoid,

Jacksords claim is a substantial one. For a number of reasons, however, we believe the issue is not sufficentiy ripe

for ultimate decision by us at this time.

A. Petitioner argues that he has already made out a complete insanity defense, Jacksons criminal responsibility at

the time of the alleged offenses, however, is a distinct issue from his competency to stand trial. The competency

hearing below was not directed to criminal responsibility, and evidence relevant to it was presented only incidentally,

Thus, in any event, we would have to remand for further consideration of Jacksords condition in the light of lndianas

law of criminal responsibility.

74 ‘740 8. Dismissal of charges against an incompetent accused has usually been thought to be justified on grounds not

squarely presented here: particularly, the Sixth-Fourteenth Amendment right to a speedy trial.t or the denial of due

process inherent in holding pending criminal charges indefinitely over the head of one who will never have a chance to

prove his innocence Jackson did not present the Sixth Fourteenth Amendment issue to the state courts, Nor did

the highest state court rule on the due process issue if ndeed it was preaented to that court in precisely the abovm

described form, We think, in light of our holdings in Parts Il and Ill, that the Indiana courts should have the first

opportunity to deterrnne these issues,

C. Seth courts and commentators have noted the desrabIrty of permittng soma proceedings to go forward nesoite the

defendant’s rrconcetencya Per instance 5 4 06 7 7 the Model Penal Code ‘jM cermit an scorn petent

‘s rider conte a y ssue epthie f det’r ‘m pncr t ai a’d v the p it

it 7 7 oa p
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ind trant, or e7c certcn srctriol metil’ through “u mel O7n r e, if the Indiana cour nciudetl tJackson
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jWi°R6S T15 Supreme Court 1972

MR. JUSTIOL PQW[LL and MR. JUSTIOL REHNCU1ST took n part in the considerador o- dec:Uon rf tr s case

706a Comrncrnvni before trial —Subsenuer actions When et any tiLe before lh tra o any cnrcnai caise m drmng the

procmss ihc”oof and before toe final submisson of the caise to roe court or Lr’J rena toe same inc ccurt. &ther ‘ron S own

wroiiedge or upon the sugoestior of any person, has reasonable 0 ound for hel cuing tOe defondart to be irtane. he st a

mmediately fix a time for a heanng to determine the quesoon of U e defendans senity and shat apooirt wo [21 corrpetert

d s nterested phys oars who sha examine the defendant upon t e question of h s sanity aru testify co rcerrng the same at the

hearing At the heanno, other evidence may be introduced to prove the defendants sa sty or insanity If the cour shall f nd that the

defendant has comprehension sutfic’ent to understand the nature o U e cnminal action against him and the oroceedirgs thereon and

to make his defense, tne trial shall not be delayed or cnntnued on the ground of the alleged insanity of the defendant. If the court

shall fnd that the defendant has not comprehension suffioent to understand the oroceedings and rnase ns defense, he tnal shall be

delayed o continued on the ground ct the afeged insanity o” the zienoant lf the court shall fnd mat the rtefendant has ot

comprehension sufficient to understand the proceednigs and make his defense, the court shall order the defendant committed to the

rleoartment c’ mental health to be confined by the department in an approprIate rschiatric inatilutron Whenever the defendant shall

become sane the superintendent of the state psychiatrc hospital shall certty the fact to the proper court who shall enter an order on

his record directing the sheriff to return the defendant or the court may enter such order in the first instance whenever he shall be

sufficiently advised of the defendants restoration to sanity. Upon the return to court of any defendant so committed he or she shall

then be placed upon trial for the criminal offense the same as if no delay or postponement had occurred by reason of defendants

insanity

j] The section refers at several points to the defendants sanity This term s nowhere defined ri context, and in the absence of a

contrary statutory construction by the state courts, it appears that the terni is intended to be synonymous with competence to stand

trial.

[j Sections 221801 and 22 1907 would appear to he interdependent See Official Opinion No. 49, Opinrons nf the Attorney fleneral

of Indiana, Sept. 26. 1958.

fyi See also Association of the Bar, City of New York, Special Committee on the Study of Commitment Procedures and the Law

Relating to Incompetents, Second Report, Mental Illness, Due Process and the Criminal Defendant 1(1968> (hereafter N Y. Report)

“The basic and unifying thread which runs throughout our recommendations is a rejection of the notion that the mere fact of a criminal

charge or conviction is a proper basis upon which to build other unnecessary, unprofitable, and essentially unfair distinctions among

the mentally iii

jft] This case is further discussed in connecbon wrth the due process claim. See Part Ill

[ftj Perhaps some confusion on this point is engendered by the fact that Jacksons counsel, far from asserting that the State could

not commit him as feehleminded under § 2T’1907 actively sought such a commitment in the hope that Jackson would be assured

assignment to a special institution The Indiana Supreme Court It uqht this concern or lecessary In ary even, we do io” suggest

a feeble m ndedness ommitme t woo d be ir app opro Ic We note only U at ti crc is lothirg in this record to r stab sh the need

o u tod a ar t a or irent e S to cuirc u d ‘ 2 1907 nc 22 1 01
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soc nl istitu s s are aemDrjate. pset atne insittut ocs’ ucde § S 06a ‘ow denr g Jacksor ‘a cond boo, his inc ‘r.petency
Jackson V. tndtana, 4ub us im supreme Lourt 1(

commtment can oth c ilminate in asstgnrfient to a spec al taclity. The S.r2e -r argument went one ep further It onteodud that in

pact:ce th assiqnmt process udui s) three statutes s identical the ndvdua roiranoed to em central .itut-. euthurity. wbch

eSS sns thin to an apurtoreic instution recardiess of how ‘ic was cc-mmiteJ

rir suedrs at fr-a OSs cor’rarv to ti’.. mandate
“ § 22 1-’C7 ‘equhug me cout rturi’ to .‘.eei snrmenz at one

of a e two spec a; institut ens Hewevet the relevant statutes awl d ng that eff ting cur solidation c all mental teal h fac’litie unuer

r e def artme it, have b en enacted piecemeal and older laws of en rot c mal y w vis d S nec the depa tn Sent of r tental h ath has

sole d scretionary aut lorty to transfer patie its between any of the istitubons it admintsterr at any time § 22 50,32 (6) and § 2e 301

there is evidently adequate statute’; autnonty for conso idating tha nital assignment does-en

Mo’eover nothing in the record Cemonstrates that different or better treatment s ava-iaole at a special nstitutior than at the gene’ai

facfities for the mentaty iii We are not faced core. aswe were n 83A Strom, With commitment to a distrctiy penal or maximum

security ir stitution des gncd for dangerous inmates and ot administered by the general staP itental health authont es Therefore,

we cannot say that by virtue of his moo aipetency commitment Jackson has beer denied a assignr tent or ropriate treatmer t to

which those not charged with cnme would generally be enS led.

Similarly Jacksons incompetency commitment did not deonve him of privileges such as fc’ioughs to which he claims a feebe

mindedness commitment would entitle him. The statutes relate such privleges to particular ,nstltutions. not to the method of

commitment. Thus patients assigned to the Muscatatuck :nstitution are entitled to furloughs regardless of the statute under wnch they

were committed; and persons committed as feeble-minded would not be entitled to furloughs if assigned to a general mental

institution

JJ21Cal. Penal Code § 1370, 1371 (1970). Conn Gen Stat. Rev § 54-40 (c) (1958), Minn. Stat. Ann. § 631 18 (Supp 1972 1973);

N.J. Rev. Stat. § 2A: 163-2 (1971); Ohio Rev Code Ann. § 2945.37 and 294538 (1954): Wis Stat. Ann § 971.14 t1971). See

Note, Incompetency to Stand Trial. 81 Harv. L. Rev 464 (19671.

§1.1) Iowa Code Ann. § 783.3 (Supp 1972) OkIa Stat Ann Tit. 22 § 1167(1968); S. D Camp Laws Ann. § 2338-6 (1967).

LiZ) Mich Comp Laws Ann § 767 27a (8) (1967) Ore Rev, Stat § 426300(1)971,t, Wis Stat. Ann § 51.21 (6)(Supp 1972).

(jZ) N. Y Crim Proc. Law § 730.50 (1971;; see also Ill. Rev. Stat., c 38. § 104 3 (Cl (1971).

fJ4j Foote, A Comment on Pre-Trial Commitment of Criminal Defenoants, 108 U. Pa L Rev 832 (1960): Note. Incompetency to

Stand Trial 81 Harv L. Rev. 454-456, 471-472 (1967); N. Y, Report 95-107.

[15J Judicial Conference of the Distnct of Columbia Circuit, Report of the Committee on Problems Connected with Mental

Examination of the Accused in Criminal Cases Before Trial 49-52 54-58. 133 146 (1965) (hereafter D C Report); N Y. Report 73

124; Note, supra. 81 Harv L. Rev at 471-4 13.

1161 See Matthews, Mental Disability and the Criminal Law 138-140 (American Bar Foundaton 1970;; Morris, The Confusion of

Confinement Syndrome An Analysis of the Confinement of Mentaltu ill Crmina!s and Fx-Cr;minals by the Department cf Corection

of the Stthe o New Tori’ T7 Buff o L Rev 651 1968; Mc11an &Bendt Crinnnalvs Civi1ConmitmentofPsy.choticOrders:A

Sve.pct’ art liowU 252 Pgh’ y 1357 1d91 1969.1 1) C Rep rt nO 52

Note a 8) 1 1 Rrv a 412 ffrerir r Fn;t at n, Ti tally I nO one as ‘1 3 hey J aT 1)

0 .w 6mev 6 v P-nc C’ : o.

‘2Qi See Tc’e C vs Resrn’t. Mer.s ti:rmsn an’: the P.c’ to Treaen C e L .l h7 Th67:.
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espmate anpu( admisj tq ujnJutins to be a.iost cjfo no panent cocubbioc at nov one ama about 380.000 persons Ci
Jackson v. Int.na, 4Ub us us supreme oure ii2

annum See ABb Study xv

L23j Cf PonE I v Texas 392 U S 514 1381 Robinson v CaIiforr i 570 U S 66651 9o25

[2 riHarms 425 F 2d91 3),CAt t9’O.

[55J In his case. of course. Jackson or the Srate may seek his ccmmitr’ent under 000cr in Jeneral civ orrmnrrenr statutes or

order t[ cxc for t[e commt rent of tnt., feebleminded.

i2i One doctor testified t[ at Jackson “probab y knows a gereral way the basic differences between nght and wrong. The other

doctor agreed. but also test fled tnat Jackson prohabl9 had no grasp whatsoeve at abstract concepts such as bme ike simple

things of yesterday and tomorrow

[2TjPeopie cx ref MyersvBriqgs, 46 IlL 2d 291 28728ft263NE2di0ii12113 (1970) UnedSeeire or

ftnston 317 F,Supp,66, 68jIDNY 1970) United Statesv 24 son SSOLgppp 4.bLND Ca; 1969) see Foote, supra n 14 at

838-839 D. C Report 145 146 (Recommendation No 16).

jft] See cases cited in n. 27 N. Y. Report 119-121 (Recommenuation No. 15 U C Report 52-53. Model Penal Code § 4.06 (2)

(Proposed Official Draft 1962).

[aol Peop cx ret. Myv 280, ZQ3 N. Ef flS: Ly,,y HQgff9 Misc ZdllQ56,5tPJ S2d6i1j,

N Y Report 115 123 (Recommendation No 13), D C Report 143-144 (Recommendation No, 15) Foote supra n 14, at 841-845

Model Penal Code § 4.06 (alternative subsections 3, 4) (Proposed Official Draft 1962), AE3F Study 423

j5QjWis. Stat. Ann § 971.14 (6) (1971); N. Y. Crim Proc Law § 730.60 (5) (1971); Mass. Gen. Laws, c. 123, § 17(Supp. 1972>.

Mont. Rev. Code Ann, § 95-506 (ci (1969); Md. Ann. Code, Art 59, § 24 (a) (1972). See RghedJi9ft3u3W.L.R 178.

ji3fl.E4Dftyg3..J

[5J3 See EjrtBobThson, 5,55jj.. S 75j19005; j Un/ted States, 350 U.S961J1,0.5,0).
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Drape v. Missouri, 420 US 162 Supreme Court 1975
420 U.S 162 (1975)

DROPE

No 73 6038

Supreme Court of United States.

Argued November 13, 1974

Decided February 19 1975

CERTIORARI 10 THE COURT OF APPEALS OF MISSOURI FOR THE ST LOUIS DISTRICT.

LI 19 Thomas C. Walsh argued the cause for petitioner With him on the briefs was Charles A Weiss

Neil Macf arlane Assistant Attorney General of Missouri. argued the cause for respondent With him on the brief were

John C. Danforth, Attorney General, arid David Robards Assistant Attorney General

MR CHIEF JUSTICE BURGER delivered the opnion of the Court

We granted certiorari in this case to consider petitioners ciaims that he was deprived of due process of law by the

iEJ failure of the trial court to order a psychiatric 1S4 examination with respect to his competence to stand trial and by the

conduct in his absence of a portion of his trial on an indictment charging a capital offense

In February 1969 an indictment was returned in the Circuit Court of St Louis, Mo., charging petitioner and two others

with the forcible rape of petitioners wife Following severance of petitioners case from those of the other defendants

and a continuance, on May 27 his counsel filed a motion for a continuance until September. in order that petitioner

might be examined and receive psychiatric treatment. Treatment had been suggested by a psychiatrist who had

examined petitioner at his counsels request and whose report was attached to the motion 0.j On the same date

iLI respondent through the Assistant Circuit Attorney, filed a document stating that the State did not oppose the

motion for a psychiatric examination Apparently no action was taken on the motion, and petitioners case was

continued until June 23, at which time his counsel objected to proceeding with the trial on the ground that he had

understood th case wr Id be o ihnued until September and consequent y wa ‘rot prepared He obje ed fu ther to

a caso I’ t he dc. dart not a 1 cou’rd id r sho ld ivc. a urther vch us axa ‘ne t befor
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DROPE

V.

MISSOURI.

No. 73 6038.

Supreme Court of United States.

Argued November 13, 1974.

Decided February 19, 1975,

CERI1ORARI TO THE COURT OF APPLAI S C F MISSOURI FOR THE Si LOUL DIS IRIS I

16’ 103 Thomas C. Walsh argued the cause for petitioner. With him on the briefs was Charles A. Weiss

Neil MacFadane, Assistant Attorney General of Missouri, argued the cause for respondent With him on the brief were

John C, Danforth Attorney General, and David Robards, Assistant Attorney General.

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted certiorari in this case to consider petitioner’s claims that he was deprived of due process of law by the

61. failure of the trial court to order a psychiatric 164 examination with respect to his competence to stand trial and by the

conduct in his absence of a portion of his trial on an indictment charging a capital offense.

In February 1969 an indictment was returned in the Circuit Court of St. Louis, Mo., charging petitioner and two others

with the forcible rape of petitioner’s wife. Following severance of petitioner’s case from those of the other defendants

and a continuance, on May 27 his counsel filed a motion for a continuance until September, in order that pet0oner

might be examined and receive psychiatric treatment. Treatment had been suggested by a psychiatrist who had

examined petitioner at his counsel’s request and whose report was attached to the motion. On the same date

103 respondent, through the Assistant Circuit Attorney, filed a document stating that the State did not oppose the

motion for a psychiatric examination. Apparently no action was taken on the motion, and petittoner’s case was

continued until June 23. at which time his counsel objected to proceeding with the trial on the ground that he had

understood the case would be continued until September and consequently was not prepared He objected further “for

the mason that the defendant s not a perscr’ of sound mind and should hnue a ftther psychIatric r;xarnIratoa before

thr ooso should he forcd toOth ‘ 4r,p 19 The rriai udge roted that the moor or a csnt;nuancte wos nc it propel
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Dmmnab8ajp is she to bfied, no had ‘tned to choke me, toed to kO me’ on

thr Sr rnu1w ovoni g nor to S oit fri ;t 2

The prosecution a led three more witnesses but did nc t conclude it. case, before acijour nment on June 2 he

following morning petitioner did rot aepean Whcn the tn ii jorige directed counsel to proceec pohtoners attorney

moven for a misthal “n view of the fact that the defendant. am inforuied. shot ni msolf ths morning.” App Ci. The toe

Juogo deniec the motion, stating that he had already decided the matter wend proceed for trim, aid when petitiniers

counsel complained of the difficulty of uroceeding wthoui a client, the trial judge reped that the difficulty was brought

about by petitioner who was on bond and had a responsibility to br present. The prosecution then celled four more

witnesses and after producing proof of a prior conviction rested its case. Het tioner”s “Motion for Verdict of Acquittal

including S in effect a renewal of the motion for a mistrial was denied and his counsel stated that he had “no

evidence to produce at this time under the circumstances “Id.. at 64. The jury returned a verdict of guilty and on July

21 1969, petitioner who had been in the hospital for three weeks recovering from a huliet wound in the abdomen.

appeared. and the trial court fixed the penalty at life imprisonmerit.

Petitioner filed a motion for a new trial, the burden of which was that the trial court had etred in proceeding with the trial

when no evidence had been produced that his absence from the trial was voluntary. A hearing was held before the

judge who had presided at trial Petitioner testified that on June 25 he had gone to his brother’s house and that he

remembered nothing concerning the shooting except that he felt a burning pain in his stomach and later woke up in the

hospital. He testified he did not remember talking to anyone at the hospital. The State presented evidence that upon

admission to the hospital petitioner stated tnat he had shot himself because of” ‘some problem with the law,’ “ Id., at 90,

and that he had told a policeman he had shot himself because “he was supposed to go to court for rape, arid he didn’t

do t; he rather be [sic] dead than to go to trial for something he didn’t do.’ Id., at 97. The trial judge denied the motion.

Stating that on the morning of petitioner’s failure to appear he had received information on the telephone which was

checked with the hospital, the judge concluded that petitioner had the burden of showing that his absence was not

voluntary and found on the basis of the evidence that his absence ‘was due to his own voluntary act in shooting

himself; done for the very purpose of avoiding trial.’” Id, at 103.

168 The Missouri Supreme Court affirmed, accepting the trial court’s finding, in ruling on petitioner’s motion for a “168 new

trial, that his absence was voluntary.° and holding that there was “no logical basis’ for positing a different rule with

respect to waiver of the right to be present in capital casesm than that which applies in felony cases generally. 462 5

W 2d 617 683.684. The Missouri Supreme Court also held that the denial of petitioners motion for a continuance of

the trial in order to procure further psychiatric evaluation was no an abuse of discretion, ‘lc.,ting that petitioner did not

contend that he lacked the mental capacity to proceed with the trial

in Aprrl 1971 pehtioner filed a mot’on to vacate the judgment of conuctron and sentence n the court where sentence

had been imposed, pursua S to Mssouri Supreme Corn Rule 27,26,m He alieged that hrs rights under Mo Rev Stat §

552 020 121’; l969”’ and hs ‘‘ coistin,J”nai rights had beer vnmed by the ‘a lure lv order a psychiatric

ox tior’ pr no or’ onduc e hal F cjs:or i anser tiTIOr,€ issOrt I it. 05
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lnnejt ile 27 2r mohon at d the Mssou Court of Appec2s affimied

I h ni itt ‘f Appas r nnrh md mat th prnvision fnr r sychiatr e exa ninatmo s ar d he snngs under Mo Rev tat §

552 020 çlfBS9i coriperted with tSr requiramcnt of e v him US 37U66. and U at the test of

inconpeter’ce N stand tuai was that staten n Dusky s fitted taes 362 U S 4U2i96r4 it ‘easoned that it was

cc es ary N examwe ,hr irdic of pNihrmr s a cc’ ‘peR n’ e J t5re drtNrcnt h’s. befe, the trod d’s ng tle Nat

atei the siicoe attempt, and at the hue o the motion for rtSyJ tr;di “458 S W 20 838 242

s to the stuation before tnal the court held that the psychiatnc report attached to petitioners motion for a continuance

did not raise a reasonable doubt of his fitness to oroceed horn ng to the second time peiiod during the trial after the

suicide attempt, the court hclo that Patev F?ob,rison stpra. which invoivecl a ccmpetence nearing rather than a

competence examinaton followed by a hearing, dd not require that the examination and hearing be held dunng the trial

rather than immediately thereafter With regard to tho period after trial and accepting petitioner’s contention that hs was

a “bona fde attempt at suicide “the court was of tne view that the legal significaree of the attempt under Robtnson

should he evaluated without resort to the esychatric testimony oiesented at the Rule 27 26 hearng which was net

before the trial judge It held that petitioner’s suicide attempt did not create a ieasonable doubt of his competence as a

matter of law that petitioner had failed to demonsti ate the inadequacy of the procedures employed fot protecting his

rights, and that the finding of the trial court was not clearly erroneous

i 71 1 71 Finally the Missouri Court of Appeals rejected petitioner’s claim that he was deprived of due process of law by the

conduct of a portion of his trial in his absence, it noted that the State Supreme Court had uphelo a flndnq of voluntary

absence on petitioner’s drect appeal and concluded that the psychiatrists’ testimony at the Rule 27 26 hearing did not

meet the burden of proof placed on petitioner “Again we cannot hold the trial court’s finding to be clearly erroneous.”

498 S W 2d, at 843. We granted certiorari and we now ieverse

II

It has long been accepted that a person whose mental condition is such that he lacks the capacity to understand the

nature and object of the proceedings against him, to consult with counsel, and to assist in preparing his defense may

not be subjected to a trial Thus, Blackstone wrote that one who became “mad” after the commission of an offense

should not be arraigned for it “because he is not able to plead to it with that advice and caution that he ought.” Similarly,

if he became “mad” after pleading he should not he tried, “for how can he make his defense?” 4 W E3lackstone,

Commentaiies *24 See YujsQ’vUftffedtates. 978 93?4,946,jCA6 18994 Some have viewed the commondaw

prohibition “as a byproduct of the ban against trials in absentia, the mentally incompetent defendant, though physically

piesent in the courtroom, is in reality afforded no opportunity to defend himself” Foote A Comment on PreTrial

Commitment of Crm not Defendants ‘108 U Pa L Rev 832, 834(1960) See Thornasv Cunningjjymrn,,,313 F.2d 934,

938 jA4 1963) For our purposes suff ces 2 to nOtc that tfe prohibton 5 fundamental to an adversary system of

Juatwe °ee gooeaiib Note rcoripNeoc; to 2Nd “isi 61 maw I 2w 455 451 459 (1507 Accoru nqty as
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il of evideace necessary to require u”sort to an adequate

prccudarr . Rathr, it notod that a ,&r J,” ft ama statute a heanng as required where the evideree raned a

‘hona fisk. doubt’” as to a defendant’s competence, and the Court concluded hat the evidence introduced on

Rohnson s behalf entided [urn to a hr auing on this issue “383 U S..386, See Uruted Stctesv, Marshall 458F2d

446 450 (CA2 19173.

As was true of Illinois in Robinson, Missour’s statutury scheme “jeifously guards” a defendants right to a fair lila:.

Missouri Rev. Stat § 552.020 (1) (1969) provides: No person who as a result of mental disease o defect lacks

capacity to understand the proceedings against him or to assist in his own defense shall he tried, convicted or

sentenced for the commission of an offense so long as the incapac4y endures “ Section 552.020 (2). see n 6. provides

that a juoge or magistrate shall, upon his own motion or upon motion filed by the state or by or on behalf of the

accused order a psychiatric examination whenever he has reasonable cause to believe that tho accused has a

mental disease or defect excluding fitness to proceed. Section 562,020 (3) prescribes the contents of a report of the

psychiatric examination, and § 552.030 (6) requires the court to hold a hearing if the opinion relative to fitness to

proceed which is required to be included in the report is contested In addition the trial court may conduct a hearing on

its won motion, Such a procedure is on its face constitutionally adequate to protect a defendants right not to be tried

while legally incompetent Our task is to determine whether the proceedings in this case were consistent with

petitioners right to a fair trial.

174 174 At the outset we are met by respondent’s argument that the Court is bound by limitations placed on proceedings

under Missouri Supreme Court Rule 27 26. Brief for Respondent 23. Specifically, respondent notes that under Rule

27.26 (f) petitioner had “the burden of establishing his grounds for relief by a preponderance of the evidence,” and that

the appelIatereuiew function of the Missouri Court of Appeals was limited by Rule 27,26 (j) “to a determination of

whether the findings, conclusions and judgment of the trial court [were] clearly erroneous.” It urges that the Rule was

“designed ... to provide a valuable postconviction remedy and not to provide another direct appeal ...,“ and

expresses concern that “the state1ederal relationship... remain in proper balance.” Brief for Respondent 22

We share respondent’s concern for this necessary balance, arid we do not question the State’s power, in pose

conviction proceedings, to reallocate the respective burdens of the individual and the State and to delimit the scope of

state appellate review. Cf. H m326 U. S. 2. .791945),; Connerv. WJgg. 429 F2d 630, 637-639f9,A6

19.79). At the same time we note that while proceedings under the Rule “ordinarily cannot be used as a substitute for

direct appeal involving mere trial errors or as a substitute for a second appeal,” nevertheless “trial errors affecting

constitutional rights may be raised even though the error could have been raised on appeal.” Mo. Sup. Ct Rule 27 26

(b) (3).

In the present case there is no dispute as to the evidence possibly relevant to petitioners mental condition that was

befor ft e trial couft orior to rial and thereafter. Ratter th dispute concern ft e i iferenc.es that were to be drawn from

“- ted cv d n e and wt her is l’g[t f vhU v a then r ., yr I” f ulu to eke fur [or y
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iikei difficulty in parbcipating wet ““had a difficult ‘‘ bme

e tinn end thet he ‘w nierk diy ir ictntet nd irrelevant n his speech In addit on neitT or court felt that

pethioner’s episodre irrational acts descnbed in the report or the onycniarrist’s diagnoses of “[bjoru erIne mental

deficiency and’ [cjhronic [a]nxiety reachon wth depression” erected a sufficient doubt of cornpeteiico to reqrnre further

inquiry. 1

It does not appear that the exam:rring psychiatrist was asked to address himself to medical facts bearing specifically on

the issue of petitioners competence to stand trial, as drstinguished from his mental and emotional condition generally

Thus. it is not surpnsing that befoie this Court the dispute centers on the intereners that could or should properly have

been drawn from the report. Even where the issue is in focus we have recognized the uncertaney of diagnosis in this

field arid the tentativeness of professional judgment” Grceq’ooci vJJnfIed,Sf3tea50O US 3J5 37,L1956J. Here the

inquiry is rendered more difficult by the fact that a defendant’s mental condition may be relevant to more than one legal

issue, each governed by distinct rules reflecting quite different policies. See Jacfisoriv.Indiana4O6U S 715739

Lt972>; Pate v. Robinsor 383 1L S 388 Hr1.an._. dissenting)’ Weihofen, The Definition of Mental Illness. 21

Ohio St L J 1(1960).

Like the report itself, the motion for a continuance did not clearly suggest that petitioner’s competence to stand trral was

the question sought to be resolved While we have expressed doubt that the right to further inquiry upon the question

1/? can be waived, see Pate v.Robinsore,383 U. gt 34 it is nevertheless true that judges must 171 depend to some

extent on counsel to bring issues into focus. Petitioner’s somewhat inartfully drawn motion for a continuance probably

fell short of appropriate assistance to the trial court in that regard. However, we are constrained to disagree with the

sentencing judge that counsel’s pretrial contention that ‘the defendant is not a person of sound mind and should have a

further psychiatric examination before the case should he forced to trial,” did not raise the issue of petitioner’s

competence to stand triat.Ua This statement also may have tended to blLlr the aspect of petitioner’s mental condition

which would bear on his criminal responsibility and that which would bear on his competence to stand trial. However, at

that stage, and with the obvious advantages of hindsight, it seems to us that it would have been, at the very least, the

1 better practice to order an immediate examination under Mo. Rev. Code § 552,020 (2) (1969). It * 178 is unnecessary

for us to decide whether such examination was constitutionally required on the basis of what was then known to the trial

court since in our view the question was settled by later events

Turning to the situation at petitioner’s trial, the state Courts viewed the evidence as failing to show that during trial

petitioner had acted in a manner that would cause the trial court to doubt his competence. The testimony of petitioners

wife, some of which epeated and confirmed information contained in the psychiatric evaluation attached to petitione is

mellon for a continuance, was given little vieigbt,l Finally, the sentencing judge relying on his finding on cetitioner’s

m tion for a cvi E ai and although stating “that it does not take psyciiier St to now that s ch a mar has a proui-m

a ird re cc ‘ dg it p 3 ic d C t 1’ , “ ., d a ., cc
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man Nhose fare depondeci in argo measure on the rdufrjr’nce

of his :i% v’ha [ad faatad at out pr’acang the eros ution th s hardly could be r gardc d as rational conduct tOd

Moreover, in considering the indicia of petitioner’s ‘l incompetence separately, the state courts gave insufficient

atteirtron to the aggregate of triose indicia ri appiy’rrg the oblective stanctaru of Mo Rev Stat § 552 020 (2) We need

net adciress the Court of Appeals’ corc,u,aon ti;a an attempt to commt surcade does not create a reasonable doubt o

competence to stand to d as a matter of law As was truc of he psy thiatric evaluation, petitioner’s attempt to commit

suicide “cd not stand alone MoorevUr,ited Stafts 4646 2d66 666 fCA9 1 972 We ccnc ucte that zinc n

considered together With the information available piror to toal and the testimony’ of petdiorier’s wife at trial, the

information concerning petitone”s sumide attempt cma&d a sufficiert doubt of his competence :0 stand tral [a require

further inquiry on the question

The import of our decision in Patev Robinson is that evidence of a aefenctarit s irahonal behavror. his demeanor at

trial and any prior medical opinion on competence to stand trial are all relevant in determjning whetoer further inquiiy rs

required, but that even one of these factors standing alone may in some c ircurnstances be sufficient fhere are, of

course, no fixed or immutable signs which invariably indicate the need for further inquiry to determine fitness to

proceed, the question is often a difficult one in which a wde range omanrfestatiocs and subtle ruances are implicated.

That they aie difficult to evaluate is suggested by the varying opinions trained psychiatrists can entertain on the same

facts

Here, the evidence of irrational behavior prior to trial was weaker than ri Robinson, but there was no opinion evidence

as to petitioners competence to stand trial. See n. 9, supra Moreover. Robinson was present throughout his trial,

181 petitioner was absent for a crucial portion of his “181 trial Petitioners absence bears on the analysis in two ways first, it

was due to an act which suggests a rather substantial degree of mental instability contemporaneous with the trial, see

Pate v Robinson 33 USat 369 (HarlanJdrssentin second, as a result of petitioners absence the trial judge

and defense counsel were no longer able to observe him in the context of the trial and to gauge from his demeanor

whether he was able to cooperate with his attorney and to understand the nature and object of the proceedings against

him

Even when a defendant is competent at the commencement of his trial, a trial court must always be alert to

crcurnstances suggesting a change that would render the accused unable to meet the standards of competence to

stand trial Whatever the relationship between mental illness and incompetence to stand trial, in this case the bearing of

the former on the latter was sufficiently likely that, in light of the evidence of petitioner’s behavior including his suicide

attempt, and there being no opportunity without his presence to evaluate that bearing in fact, the correct course was to

182 suspend the trial until such an evaluation could be made um That this might nave 82 aborted the trial is a hard reality,

but we cannot fail to note that such a reeult might have been avoided by prorrpt psychiatric examination before trial,

when it was sought by petitioner
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a critsa1 stage cf his tnI, nc U r rthe judge nor counsc was

chin, to nherrJr’ him ond top hprrrinn on bin, motion for o new trial held agproxirrateiy three rnooths after the trial, was

not informed by an inquiry into either h:s competence to stand traI or his capacity etfectivelv to wave his right to

be present,

The question rema ns whethei pctitioner’s due process rights would h adequately pioteeted by remand ng th sass

now for a psychiatric examination aimed at estabiishing whether petitioner was n fact competent to staod triai rn 1969

Given the inherent difficulties of such a norm pm turic determination under the most favorable drcumstances. see Pate

y Robinson 383 U Sat 3$ff,-387 Dusk’v Un#edStatss62 U Sat403 we cannot conclude that such a

procedure would be adequate here. Cf. Conner v,Wingq. 4?9 F lcLat 639640, Thc. Stats is free to retry petitioner,

assuming, of course, that at the time of such toal he is cornpetentto be tried.

The judgment is reversed and the cause s remanded for proceedinqs not nconsstent with this opinion.

Reversed and remanded

JjJ The motion recites: ‘Comes now tee Defendant, JAMES E. DROPE. and states to the court that lie has i’iad a psychiatric

examination made by Dr. Joseph F. Shurnan, M. 0., a copy of which report is attached hereto.

Defendant moves the court to continue his case until September 1969 in order that he might receive an Examination, Evaluation and

psychiatric treatment, as suggested by Dr. Shumari, at the Malcomb Bliss Hospital in the City of St Louis, Missouri “App. 7

The report, in the form of a letter to petitioner’s attorney, states that the psychiatrrst exarnned petitioner on February 20, 1969. In a

section entitled “Past Medical History” it describes petitioner as “markedy agitated and upset:” noting that he “appeared to be

cooperative in this examination, but he had difficulty in participating well,” The report continues: ‘The patient had a difficult time

relating. He was markedly circumstantial and irrelevant in his speech, , There was no sign as to the presence of any delusions,

illusions, hallucinations, obsessions, ideas of reference compulsions or phobias at this time

“In a simple ID exam Mr. Drops was able to achieve a score in the low normal range. . . . Mr Orope was well oriented in all spheres.

With much difficulty he was able to explain a few abstractions . He was able, without trouble to answer questions testing judgment.

He had mush difficulty even doing the simple counting and calculation problems “The report then recounts the details of a

conversation between the psychiatrist and petitioner’s wife. The latter admitted that she had left petitioner on a number of occasions

because of his sexual perversions and described the “strange behavior” of petitioner, including falling down flights of stairs, as an

attempt to gain sympathy from her. In a section entitled “Impression “the report states that petitioner had “always led a marginal

existence,” that he had a “history of anti-social conduct,” but that there were no “strong sings of psychosis at this time.” It concludes

that petitioner certainly needs the aid of a psychiatrist,” and that he “is a very neurotic individual who is also depressed and perhaps

he is depressed for most of the time “and it offers as diagnoses ‘(1) Sociopathic personality disorder, sexual perversion 2)

Borderlne mental deficiency. (3 Chronic Anxiety reactcn with depresson.” Id., all 1-12.

L2J Petitioner was tried as a second offender under Mo. Rev Stat § 556 280t1959). naviog neon convicted in 1958 of second-degree

burglary ard stealing”
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eamv’atjqcs and sjndwe p 6 r’i’es tie ocus: Ic qo d jje Y op ‘:1w r’o;n”’ri rviat e to ftnoes to crccwi 5’cn a e’iuired to he
Dropo v. Missoun, 4O U 162 uprerne uourt l9is

‘,idlucied in trw repoit a vontostrd

7 [1] e test must be wi a. h he ias ‘riffle eel present abi ity o eonsu1t with h’s lawyer w th a reason bie aep cC of rat coal

understanding and whether he ha rotearql as wel as actual u, dcrstirdi p of the proceeding., agaws him See also Mo Rev

Stat §b5?070’1s69

8j Uoder M’ss’ sjnreme Court Rare 2” 26 ,f (1269, iCC or cone’ mis be urden of estb’ si” “is a cods for re”e b a

preponderance. of the evider cc ‘Appellate review is I rr fled under Rule 27 26 tjt to a determir at on of wI ethe rl e findings

eonclu.,ior s and judgment of tIe tria cour are clearly erroneous

j9j In a.scucsrna the evrde”ce .dduced at Roffinson’s teat the Cs.’l do h”wever “6 cafe that a history of ‘rratio”cl beba’jor a a

‘e evant factor wnich on the record cefore it was suffic,cnt to require furtner nouiry “eta trstanding Robinson a demeanor at triat and

tee stipulated op moo of a psychratrst tr’at Rooinsor knew the nature of the o”arges against h,re and coord cooperate ‘ii’te counsel

when the psychiatrist examined him two or three morthe before See infra at 180 18

1101 “But ‘issue of fact’ is a coat of many colors It does not cove a conclusion drawn from uneontroverted happ wings when that

conclusion incorporates standards o conduct or criteria for judgment wh’cb 1r1 themselves are decisive of corisbtutional rrghts Such

standards arid criteria measured aga’nst the reou,rements drawn from constitutional previsions and their proper applications are

issues for this Court’s adjudication Especially in cases arising under the Due Process Clause is it important to aistinguish between

issues of fact that are here foreclosed and issues which, though cast in the form of determnations of fact, are the very issues to review

which this Court sits “4ajfrr y,, (pdanau3,jj U 4,f5,51 Lj4 piojgnofFrarrtg. J,,> See also Culombe v Conoect,p,g,,7U

9jujggipion of Frankfurter, J,>

UIj See n 1 supra The Court of Appeals determined that the other diagnosis offerea, “[s]ociopathic personality disorder sexual

perversion” was excluded as a “mental disease or defect’ under Missouri law See Mc Rev Stat § 552 010 (19691

021 In a colloquy with the trial judge petitioner’s counsel noted that the examination and evaluation “could be done during the summer

months and be ready for trial or else the examination would eliminate blat by September” App 17 (Emphasis added>

jj,j The sentencing judge observed that “motons for psychiatric examinations have eften been made merely for the purpose of delay.’

and “estimated that almost sev’enty’five percent of those sent for psychiatric exarninattons are returned mentally competent “App 202

Although we do not, of course, suggest that courts must accept without question a iawyer’s representations concerning the

competence of his client see iWg States cx rej,,,y,jv an expressed doubt in that regard

by one with “the closest contact with the defendant,” Pate v,Robinson.,,j,i, 5,3Z is

unauestionably a factor which should he considered Moreover, resolution of the issue of competence to stand trial at an early date

best serves both the interests of fairness, see Rowe, 10554 62 ii 9684, and of sound judicial administration See Pane:

on Recognizing and Determining Mental Competency to Stand Tnal—lntsanity as a Defense in Institutes on Sentencing 37 F’ R 0.

111, 155, 161 (1964) Realization of those facts may have prompted the practice noted by tne sentencing court, of tne Crrcuit

Attorney at the time to consent in all cases to a psychiatric examination whether with or without merit and without looking into the

matter further ‘App 206
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REGULAR ARTICLE

Predicting Restorability of Incompetent
Criminal Defendants

Doug’as Mossman, MD

US. courts frequently require forensic examiners to offer opinions concert rug the liklihvod dun ci urinal
defendants found Incompetent to stand trial can have therr competence “restored through treatmert. Yet no
jurisdiction has established legal guidelines for testimony concerning restorabIlity, and scveral authors have
suggested that mental health professionals cannot accurately predict whether treatment to restore competence
will succeed, This study askcd whether reliable information that is consistently available at the time of examination
might support empirically grounded opinions about the likelihood of restoration. Using records from all 351
inpatient pretrial defendants who underwent competence restoration at a state psychiatric hospital from 1995
through 1999, 1 evaluated whether several types of information that are reliable and that could consistently be
made available to forensic examiners—including evaluees’ demographic charactenstics, dinoses, symptom
patterns, criminal charges, number of prior public sector hospitalizations, and cumulative prior length of stay
(LOS)—.would predict outcome of restoration efforts. I modeled the probability of successful restoration using
logistic regression equations, and evaluated the equations’ predictive accuracy using k4old crossvaIidation and
receiver operating characteristic (ROC) analysis. Lower probability of restoration was associated with having a
misdemeanor charge, longer cumulative LOS, older age. and diagnoses of mental retardation, schizophrenia, and
schizoaffective disorder. Although the overall rate of successful restoration for felony defendants was 75 percent.
logistic equations allowed selection of subgroups with high predicted probabilities of restoration (>90%) and low
probabilities of restoration (<35%). In crossvalidation simulations, predictive equations had ROC areas of 0.727
for all defendants, and 0,735 for felony defendants. These findings provide scientific support for testimony that two
types of incompetent evaluees have wellbeIowaverage probabilities of being rettored: chronically psychotic
defendants with histories of lengthy inpatient hospitalizations and defendants whose incompetence stems from
irremediable cognitive disorders (such as mental retardation). Nonetheless, courts may still deem low probabilities
at success to be ‘substantial enough to warrant attempts at restoration.

Am Acad Psychiatry Law 35:34’43. 2007
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Mossman

the United States, or about ene ninth of the natjons
psychiatric hospital beds,

Inpatient restoration cannot he the autornatc rc
strit of a trial court s finding of irvompetence. how
ever. itt Jarkson v, Indiana,’ the US. Supreme
Court held that it violated a pretrial dciendnt’s con
stItutional right to due process to subject him to in

definite hospitalivanon solely because he was incom
petent to stand trial, UnderJanison, an incompetent

criminal defendant may not ‘be held more than the
reasonable period of time necessary to determine
whether there is a substantial probability that he will
attain that competency in the foreseeable future”
(Refl6,p73$).

Most u.S. jurisdictions require examiners who be
lieve that a defendant is 1ST to offer an opinion con
cerning the likelihood of the defendant’s regaining
competence if provided with a course of treat
ment’7’8Yet no jutisdiction has established legal
guidelines concerning testimony about potential res
toration, and previous publications suggest that
mental health professionals encounter problems in
making predictions about restorability.

A few years after the Supreme Court issued Jack
son, Roesch and Golding’9 asserted that mental
health professionals could not accurately assess the
likelihoods ofdefendants’ becoming competent with
treatment, in part because the high base rate of suc
cessful restoration made it difficult to detect defen
darns who would not resound to treatment, Indeed,
studies of defendants from f os Angeles,’0 Michi
gan,2’Ohio,22’23 and Oklahoma,’4have shown that
most defendants hospitalized for competence resto
ration regain their competence, and the few studies
that eanmine prediction an. utacy have yielded results
that rend to confIrm Roetch and Gelding’s pessimis—
ic assessi sent.
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‘tude s authors concluded that tln’ir results were
“concictent v. trh punt research in suggesting that cx
aminets thould exercise caution in providrng feed
back to courts t oncetrring [the likely success of] corn
petcncy restoration” (Ref. 17, p 377), A resent
Alabama study Ihund few differences between de
fend,snts ss ho exarnincr predicted were restorable or
tronrestorabie, Those differences that did exist re
flected mainly noripsychiatric variables ‘,n..h as crim
inal record, current criminal charge, arsd understand
ing of the legal process,

Summariring previous research findings in the
mid-i 990s. Nicholson and colleagues concluded
“that the ability of clinicians to predict competency
restoration is poor, at least when compared with the
base rate of failed restoration” (Ref. 17, p 33). Yet
this condusion seems at odds with research that has
demonstrated associations between patient charac
teristics and treatment outcomes. For example, “[a]
plethora of studies” (summarized in Ref. 27, p 48)
have linked patients’ clinical, demographic, and bio
logical characteristics to good anripsychotic drug
sponse. In addition, research suggests that certain
patient characteristics, including duration of illness
and lifetime hospitalization, are associated with lack
of improvement during antipsychoric thetapv.’’ It
therefore seems reasonable to suppose that certain
types of clinical information would provide a scien
tific, empirically grounded basis for forensic exarnin—
ers’ opinions about potential restorability, in the
present study, I attempted to find out whether the
types of reliable information that could be made mu
sistcnrly available when competence examinations
take place might provide an empirical basis for foren
sic opinions about the 111cm lihood ot restotation,
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Predicting Restorability

dcrsrand their medication, dee1oo better interper
sonal skills, and refrain from drug misuse. Most 1Sf’
iaatients with psychoses tece’ved either conventional
or atypical aistipsychork. thugs; those patients
thought to hate affective syndromes usually received
mood stabilizers ot antideprcssants. Competence re
storees tarticipated in group didactic sessions fo
cused on improving their factual grasp of legal pro.
ecedings, legal pleas, potential trial outcomes and
consequences, and the roles of courtroom personnel.
1ST patients often received additional individual in
strucrion aimed at helping them to undercrand and
make decisions concerning their own legal cases.

Tieaement teams (including a psychiatrist, a psy
chologist, a social worker, and a nurse) assessed pa
tients’ progress toward competence at least monthly.
Patients regarded as competent by their treatment
teams usually were discharged from the hospital to
Iail to await disposition of their criminal cases.

Setutory Schemes

[ST patients came to the hospital under two stat

utory schemes. Before July 1997, criminal courts in
Ohio could order hospitalization only for incompe
tent defendants found to have a “substantial proba
btlity” of becoming competent with treatment. In
felony cases, restoration efforts could last no longer
than one third of the defendant’s minimum sentence
if convicted, up to a maximum of 15 months. De
fendants charged svrh misdemeanors could receive
treatment for up to one third 0f their maximum po
tential sentence, which translated into treatment pc’
nods of 10 to 60 thus, In the last half of the study
period, Ohio law requird crirtiinal coons to order
ttatmene for all ineompenut defendant Dcpmd
in on 1 ii ne s o t ci ha tgcs s a xc 0 111
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Procedures

IlOs study received aprroval Porn the lOStitU
tional Review Boatd of Wnght State Lnivcrsity and
from the Ohio Department of Mental Health
(ODMI 1), Using computer and Pie records, I iden
tified 351 treatmenc episodes that began in the >ears

1995 through 1999 in which 1ST patients under
went competence restoration This five-year period
was chosen because it was fairly recent, because refer
rals to the hospital and treatment of 1ST patients bad
been relatively homogeneous over the time span. and
because all 1ST patients admitted during this five-

year span had compiered effbrrs at competence res
toration when data collection began in late 200L

An unanticipated feature of the 1995 through
1999 study period stemmed from the jurisdiction’s
practices concerning forced medication for refusing
patients. Under these practices (which changed after
the June 2003 Sell v. US. decision3’3), defendants
usually came to the hospital with court orders that
authorized administration of psychotropic medica
tion irrespective of the defendants’ wishes. When this
had not occurred, trial cotirts would promptly issue
orders authorizing involuntary medication after re
ceiving notice from the hospital that a patient was
refusing tteatmene. Once patients began leceiving
medication, clinical staff members employed various
means to make sure patients were receiving and not
dis erring prescribed medications (e.g., administering
liquid forms of medication, checking patients’
mouths after administration, or having patients re
main where they could be observed so that they
would not surreptitiously regurgitate the medk.a
riorfi. \Vbatever one thinks about the wisdom or con

stitutionality of these practices, they meant that this
study could valuate predictocs of restorability tin
itiding medic in n respons tenets of’ 111Sf I len
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sodes of case represented attempts at estoration fir
268 felony defendants arid 60 misdemeanor defen
dams. Table I provides detailed information about
the patients’ characteristics.

Computer databases provided patients’ dcmm
graphic information trex, ethnicity, marital status,
admission date, arid birth date), muiriaxial admisdon
diagnoses, number of previous ODMH f.e,, public
sector) hospitalizations. and ewnulative length of

stay (LOS) for all psevious ODMH hospitalizations.
The treating psychiatrists had rendered these diag
noses based on their patients’ clinical presentations
and all available psychiatric history, applying then
urrenr D,S7t1-JV crheria. I lospital hartc (which

on’ dried phorecotric c’fcouri filingc) tovidcd tu

un .hnnr patanrs .‘ Inasla cuarges.
13t-r’n-c- hgnx1’gtri’atrir, ‘ach i’T panerit iad
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sy-mptoms tcsponsiblc for his adjudicative incompe—
twicC. Ecli inconipetonca-aausing svrnpwin sia’.

then cIassiIcd as beiongng s tthiis one riP the ton

main comp’mcnrs or symptom ci’astcn— manic cx—
utcinet:t!disorganacarion. dcptLcsiori ‘anvien .ilc1a—

live symptoms, and poci we symptoms— of the cx
pandcd Brief Psychiatric Rating Scale IBPRa F), as
desci ibed by Ruggeti and colleaguesdl If more us
competence causing symptoms fell within a singk
clustet than in any other single cluster, that cluster
was recorded for the patient. (f’orexarrmlc. suppose a
report indicated four ;ncompeteflce-causing svmp

trims for a patient. If two v.eie positive symptoms.
one was a negative symptom, and one was a depres
sionianxiety symptom, then “positive symptoms”
was recorded for that patient.) Subsequently, this
characterization of incompetence—causing symptoms
was evaluated as a possible predictor of restorability.

Rotionale for Variable Selection

Table I lists the study variables, Predictors to these
variables were restricted fin two reasons. First, the
limited size of the database suggested that evaluating
many more potential predictors might produce spus
riously “signific ant” correlations. (Because predictors
might be correlated but the degree of correlation was
unknown, I could nor use any simple Bonferroni
type level—of-significance correction to offset the sta—
tistical impact of multiple comparisons in the same
variable set.) Scond. I wished to evaluate only van
ables that had plausible potentiaL relationships to Ic

storability and that reflected information that ev-tlu—
ators could— -and did- ascertain reliably at the time

of evaluation or hospital admission,
Other patient characteristics (c g.. years of educ it ion,

highest Global Assessment af Functioning Scale scow
tor the past year, duration of illnass, eumulatne duis
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Predkdng Retorab11kçy

Table! (hr 4cn c or 381 ,t r ndtrgeis ( ‘rprtrr rR I dP’n’ nec. fit raretcrstr a at’ Set
of Pc tt r tam

(narar ci he P stored N Pus urer cst Stat so s

St’s
t na 28 Ut ‘ I
MN 02 8)

(‘c
MeanaSel 3j5 118 34.0 11 jI 70 n04
Range 18.1 95 82 84

Ft smelly
\rtcan Am ran 1 0-1 11 0 4
Eoroean “erie an ‘38 1
flier 3 2

0 irital status
Nceer nsarr’ed 41 83 C I
Marital 14 1
Otvorcedlseparated 49
W’dowerl 3
Unknown NI

tntellectual (nor honing
Mental retardation la 1’ I di (1.08/1
Borderline 20 S
Others 1 95 6

Most serious charge
tdony 101 67 / 16.6td1- 1, ‘0
Misdemeanor 29 11

Admrssron period
tleforemid1997 123 62 x2 2181 11 010
After mid-1997 107 16

Clinical sndrorsse
Schn’nphreniadchuroalfectice 103 63 0 0093’t
Major mood disorders 31 1

Psychosis NOS 69 18
Malingenng 8 0
Other diagnosest 26 10

Symptom (lustnrs
Manic e’rcrtement’disorganraation ‘6 1 0 31
U.’pressrors’anxrelv 5 0
Nepativo symptoms 8 0
Positise symptoms 104 SI
No prr dominance 79 32

Sobstsncc Ott d sordcr
Present 114 11 t’ oh di ,, eGos
Absent 106
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Outcome Criterion

it ttn tot wu(lrauon w.s tOe ttiiCfli

teams final assessment ot each oatienes competence.
Three reasons sunporred using treatment teams
judgments rather than the ultimate determinations
isv referring itial coons. I:jrsr in most cases. criminal
courts accepted hospital clinicans’ opinions withour
iwarine testimony or conducting any independent
investigation ofa defendarals competence. Second. I
wanted to use a competence criterion mht was uni

fdrm across patients, and I believed that opinions of
ciinic’ans at a single treating institution would he
more uniform than opinions of dozens of criminal
comm Third, most instances in which ttial courts’
findings differed from the hospital’s opinions in
volved fomiet patients whom clinicians had treated
and (in their opinion) restored to competence, who
had returned to jail to await disposition, and who
then experienced relapses or deterioration (fre
quently because the former patients stopped receiv
ing medication after leaving the hospital). Given
such instances, it seemed reasonable to assume that
clinicians had made accurate assessments before hos
pital discharge and that courts’ later findings of in
competence reflected post-hospitalization changes in
defendants’ mental conditions.

Statistical Procedures

Exploratc’rv analyses individually examined each
variables capacity to predict success at restoration.
l3ecausc misdemeanor defendants had statutorily
truncated periods to regain competence, I evaluated
variable.. uiog result’ fin all 328 151, park nt and for
the 268 felony defendants alone, Backward stepss he
logistic rigression (implemented with SPSS 10 0
soitwar using dii likelihood ratio test) as used to
3encrat predi non N° notis or all 38 [SI na

65 t i slier si b ou w C cct
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soy resulting at cruas y statistics is ill rob lily be
over’ pturosrn d.c.. wili ovcrestrmate the proccdure’s
nue ac ucacv u future cubccrs). ‘1 herceote. 0:e am
curacv of the prediction equations was asscsscd 5vrth
k-bsId cross—s alidation (wtth k It), a amocedure
that produces a neatly uuhlsed esri mate of predis
don accuracy, The accuracy of the cross validation
“predictions was quantified by using receiver ..‘per
ating charactariatic (ROC) methods.

Results

1)emographic and diagnostic variables of the pa
tients appear in I able 1, accompanied b1 rest starts
tics concerning each variable’s asset intion with corn
petence restoration, For the full cohort of 328 1ST
patients, eight variables- - misdemeanor charge, age
at admission, mental retardation, having schizophre
nia or schizoaffective disorder, number of previous
ODMI I hospitalizations, and cumulative previous
LOS at ODMII hospitals, non-African-American

ethnicity, and having a substance use disorder- -were
individually associated at the p .05 level with re
duced likelihood of restoration. Among the felony
defendants, however, ethnicity and substance use di
agnoses were not significantly associated with failure
of restoration efforts, Stepwise logistic regression
yielded the following three-variable predictise equa
tion for the probability-p of competence restoration
among the full 328-member cohort of competence
restorees:

logirji ‘ .84 0.000807(LUS) — 1,213(MR)
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Predicting RectorbiIity

mclud:nn a marker rhr patients who had relatively
short treatment t-piso.ies. On the other hsnd, incitid
ing misdemeanor defendants may base statistically
bscured othem predictors of suct ssful restoration

when patients have longer treatment periods. 1 thcre
fbe evaluated potential predictors among the 268
member sahgroup of fifony detendarmns and obtained
thu eermanit n:

login p L986 0.0’3 (AGL)

0.000763(IOS) O709(SCH2’)

1.50 (Mi?)

In Equation 2, logitp, LOS. and ‘nfR have the same
meanings and codings as in Fquanion 1; AGE is the
patient’s age when admitted; 5GHZ was coded + I if
the patient’s diagnosis was schizophrenia or schism
affective disorder, and 0 otherwise. The AUG for this
k-fold cross-validated predictive equation was
0.735 ± 0.032 (p < 10 )) equivalent to an ffeet
size of 0.889.

The AUG and effect size associated with Equation
2 imply that it does a respectable job of sorting re
storable and nonrestotable defendants. But another
way to evaluate the usefulness of a predictive equa
non is to consider whether ii would icr an evaluator
identify a subgroup of1ST defendants with probabil
ities ol successful restoration that are well above or
well below average. Setting p in Equation 2 at < 35
identified 18 1ST felony defendants whose cross
validated probabilities of mestotation were 35 percent
orlowem; of these 1$ patients, only 5 (28%) achieved
competence. For these patients, the median and av
erage cimu!ative total LOSs were more than 10 years
4efore they began ell-orts at competence resiorarion;
th ‘it avetage cc wa ‘tO. I yeats, 14 (78 ) of their
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disorder not onherts ise specified hut discharge di
.igriosec of schizophrenia or ‘cli ,attfedve dher
der; the third patient had mental retardation diag
nosed later in the hospitalization: and the fourth
had a cognitive disorder attributed to congemt4i
“brain damage.’ Th’rs, all four unrestored dctdn—
dams from the 60 patients with the highesr 1,rob-
abilities turned out to have-conditions that ibis
study suggests would reduce the likelihood of
restoration

Discussion

12) Most 15.5. jurisdictions require examiners who
conclude that a defendant is 1ST to offer an opin
ion concerning the likelihood of the dcfcndants re
gaining competence after treatment. In contrast to
findings in several previous publications, this study
suggests that specific clinical data could help com
petence examiners assess restorability.

Reasons for Success

The success of this study may have resulted from
the use of variables that have plausibly strong rela
tionships to being educable and likely to respond to
treatment. I was especially fortunate to have data that
identified patients who hat! spent many yeats of life
hospitalized in public sector facilities, a clinical indi
cator implying poor response to past treatment ef
forts and probable poor response to furure efforts.
Individuals with mental retardation have (by defini
tiorl) well below average intcl1cmal ability, which a
fort-tori limits their capacrty to grasp issues related to
criminal proceedings. The coirdation between abe
and restoration failure is cons isteru with studies in
diLating better annipsvchotic response in younger iii

thv:duals. 6he comparative difficulty of resnor
tug mndividua s with chzopt r ‘ma or chizoaffecu e
hcorI’r n y 11c h iu ir ii v nt’s tha
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Mossman

wlt c the stain oils pcrmir ‘d ierotstion period
stat much longer Asscasmg atients aftet just three
‘not ehs of treatment may lead one to nisdassify
tone notyet-competrnt-but ultimately testorabie
patients as simply unrestorable, and hic ma’s impede
identification or optimal ‘aarisrcal weighting of sari
ahies that would predict ultimate outcome, Restrict
ing the study group to discharged patients excludes
the most impaired defendants, which may bias ap

parent outcomes and the value of possible predictot
varjab!e,,,A Err with lengthy unspeci
fled or muluvear) restoratron periods, some individ
uals who arc treatment-resistant may become CST
simply because of random variation in the sevenry of
their illness rather than because they have received
specific treatments, Including such patients might
statistically obscure the value of variables that predict
response to therapy.

Implications

Because this studvs data came from a single state.
a single facility, and a limited time period, I do not
tecommend that fhrerisic examiners use my predic
tive equations to calculate probabilities of rcstota
don. Rather, my findings provide support for two
circumstances in which mental health experts may
opine that treatment will have a low chance of restor
ing a felony defendant’s adjudicative competence.
First, ifa defendant is incompetent because of a long
standing psychotic disorder that has resulted in
lengthy periods of psychiatric hospitalization, this
history supports an opinion that the defendant has a
well- below-average probability o1 becoming compe
tent with psychiatric treatment. Second. if a defen
dan: has an rremedable cognitive disorder
mental retardation) and can grasp istrie information
that the examiner aueinpts ro mayer during an cval
cats ia. :hi find rig ‘s ‘iii s ppon a mosrebo is that

,n’ -ar’’. ofl S “, 0 et —‘‘c,o’s

do F
I endu np , a chour isn abrli

,nd:’r, rt,srca cv

0 “ in vs

sod may want to revu v more car dully tie collateral
information about chronically pvchoric d fendants’
tie stmcnt and hospa alizatiori historres, Readers
should non, how vet, that even when at, eva1uaor
identifies a defendant with a stell-helow-average
probability of restotatiori, that dfenJanr’c likdb
hood of beconung competent vs ith treatment ma
still be “rubsuntial” enough for a court to order time
limited attempts at restoration, As the present study
shows, even among defendants who had the lowest
predicted probabilities of regainIng competence.
mote than one-fourth became competent after
treatment.

Limitations

My findings are limited by the retrospective, on
controlled nature of this study Also, I relied on ar
chival data in hospital records, which contained
conscientiously’ assembled but unsystematic observa
tions and conclusions about patients. For this study’s
purpmes, it would have been desirable to have foren
sic examiners systematically document detendants’
symptoms using structured instruments, :0 have
treating clinicians use structured interviews when ar
tiving at diagnoses, and to have degrees of improve
ment in competence quantified by using standard
ized assessment insrtumenrs

Yet these and other limitations in the study
prompt five comments in defense of my efforts:

• First, although some forensic patients may wel
come the chance to participate in research,41
(ST evaluecs often will not or cannot partni
pate in desailed, svssmnatic ascssmentc, I used
data that always are or conic be available for
every evaluec
Second, ‘then most of the sub;ecrs undar’cnt
evaluarst n and re”orarioo, thetr available to—

t’t e-’ mo’ c’ ‘flipct_’aee “tc’tScr,
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Predicting Restorabty

n’tcntiai subjears. \ftei all. IS!’ dcflndants
Cue, En definition. Hnparcd in their capacitY to

grasp intonnanon and/or collaborate. By eon
tent, this study, though limited to aichival data,
neluded every patient who underwent compe

tence restorat on at my tacilit during the study
pet jot!.
fourth. 1ST patients usually hospitaliicd
der court urGer and fiequently lace serious
charges. I or these parienn the outcome of “sue

ccssful’ treatment is ohen prosecution and pun
ishment) Any prospective ‘tudy that alters
what otherwise would rake place during a defen
dant’s evaluation or treatment could affect the
course of an ongoing criminal case. By using
typical cif flawed) information available from a!
ready completed treatment episodes, this reno—
spective study obviated potential ethics concerns
about changing the outcome of a defendant
patient’s treatment or prosecution.

• Fiiially (and notwithstanding the previous
point), I have identified factors that could be
evaluated systematically and prospectively by
other investigators working in different jurisdic
tions and with larger subject populations, with
out intruding inappropriately on legal proceed
ings or the ordinary process of assessment. I-or
example, it would not he difficult for fotensc
evaluators to complete a BPRS for each evaluce
using data ordinazily available from interviews,
nor would it pose a problem for evaluators to
complete a checklist indicating the ptincipal
signs orsympromsof illness that rheyhelieveare
the causes of an incompetent evainee’s inabihty
to stand trial. 1though izicornperencc—causing
avmp tam ci UstOtS were not predictive of restora

tion at this iudv, a zno’e watematie assessment

f syrn t mis d r i aba ion r ight ydd
dl ‘ t fud m I am tcrht h r to to ly

‘ .ert ,It ,hc ii’ cat ‘sam
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restor,uion. I hope the repottea results will eticour
age other investigators to sttaiv a topic that alfecu
mans’ criminal defendants and a large fiartion of pa

‘tents in public sector hospitals
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THE UNRCSTORABLL INCOMPETEN1 DEFENDANT:
LENGTh OF Al lEMPrED RESTORATION AND FACTORS

CONTRIBUTING TO A DECISION OF UNRESTORABLE

Grog Wolber, Ph.D.

7b ‘ength c,r ante ,tr atremptei restnratiwn, uitill an . ipn:on :s pr’n ideS
tj ‘he cn’n that a viefendeint s ‘inrtstnrahly incnmpe:ent to st’md trial n ‘u.s
aS3td. (i’ liars p. .tenni . ‘tltrcut’ns, to ‘engtn Of at”mpte I resins alit’,.

an alu S tusscd attire with a nqew of the rcievan. ‘iuraturc. Addition
at’,, clii. tia’l, administiasors at fony hvc p’sblic statc operatech foicnsk
bccpral ‘representing forty-Jour .s’atcs and the I)L.tikr of C oluinhicv :ne
aakpd to provide inflirination ‘primarily based on professional erpenen. e)
•zbout the amount tif time require.l until an inrompettia defendant is cpinrd
to he urn estorably incOmpetent to stand trial at their respective facilities.
Also requested was inJbrmation concerning diagnostic rategoncs most often
opined to be untesinrablc The length of time most frequently reported
• mndej it at twelse months (38’t of the staresi, although response.s wined
ronsideiahlv. Set etal states reported a bimodal distribution, that is, defen
da’its with organic conditions were generall’ found unrestorable in con.sid
es-ably shorter periods of time than those experiencing non-organic psycho
sis. Developmental disabilfr>, severe dementia and brain inJury, along with
refration tinS percictsnt mental illness. e.g.. long-term schizophrenia. were
cued cn the clinical entities that must frequently led to an “pinion r sinre
oi able to nmpetency to stand trial. Addchoral factors reported to imçact a
deciion if unre.storable ‘ere legislated aequirements that a determination

.e must be maae within a certain period of tune. severity o; tat inde.,. ojfense(sj and
‘eJicau an trials.

In J...tnn t. !nct.’cma 1). court ruled that tho: perc”n% h’rged with
ri’n’ ho .n. taluca aeprnI in e ttte hn...pn aP r hc1r co ‘pc
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rn uai’t I i p ipc %Othel thai ttvw’i iltnled C ‘,tr n na’ptbicr
the ç non’ ti n: Ui publwI R0’

(.nat flqt, i. • ism,e’cncs Ii. ‘ .r,,1 ii.tl point “. :; ‘lccr.se n
4de I i i , a’ cr the past h’rtv s y an. MGarry in Pt (ll)fnurd
lilt that •tefendgni ho9it3lized t•’r rcct,uaLnn .0 cnrnpe:encv r’. stand trial ;tt

icr Hridg—ssater Statc Ikrspital ‘Massa,..hut’ti nuixiiwni-ecainty nîte ficilit
ton rm n ad I os1tali I br an a ence W iftc.en y bars. Bc nne t and Kish ft j
àred (intdirt ci at. I ii and Ri4enhouce: and Rhanis ‘i4 :tli tound asetage turks
‘. Vir- to re’wiatiun to he appzu’cimauely six months. Nicholson er iii (iS) tounrl
Sea that 90’4 c unc.ompc.tent d1c.ndant werc i stored to competcs.cy after i
(‘for mean ot 280 tIns, or approumately nine months. while Mwt1er it at. fIb)
bIy tound that 70S at defendants were restored in approximately five monthb

Howevcr. when egrenw deviations were zemosed, time to restotation was
rm reduced to 110 days. or slightly less than tour months. Hoge et al. (I?) found

the that slightly over three months were required to restore persons to compe
itat tency. and the Missouri Institute of Mental Health (18; reported that 18’* of

I defendants were restoted betore three months, 20’> from three to twelve
to months, and 2” after 12 months Simon (19) reported an average 01135

ely days for restontion to competence to stand trial. While many studies can lx
nd found which address the amount of time it takes to restore to competency to

lint stand trial, little infonnation seems available specifically concerning the de
Evie- terrnmation f unrestorabulity.

Mowbray (20) teund .2’t at incompetent defendants in their sample In
b unworabte and 1 amb (‘1) repoited 14.1% “iichotson in] McNultv t22)
eported a much lower rate of unre’.torable incompetent defendants iS. Vfl.

A findinp of nnrehtorabilitv does lit” appear to ‘e a frequent tx.currenc e and
c. n to aka plwe n about tO% (in F en ‘c of ti d cndon it

u mr. .c’n tat.u . t ts in ‘.in’ati’ ‘i cer ti br .is ‘ .: th,.
.‘vp. Inqi ‘.i..’n . p, acim’ ied •‘ . Ii” r,.%’ qj, r i’. th.’t

i I (it 4

.! . ....... . . . •.:.

— . • ‘ •
.. .

‘ ,• _‘..r : :‘ • • • . —

t . a S

l.c,: C...’. ... F’..,’ cs.’1 .r. • •.t
‘t :< • .. ‘rt:.i te’ra’h’ “t nv “• t’e ,uiit h :reC.’r ‘r g tV.’



.3..

.4

h
3;’:

b-t

I . .
.3 . I;

• •‘

;:‘ •.I .. ••
•••

• .•.• . . ..•.

—. . .1 •. , • ‘
. • •

• •.• i’ . •:‘.I 1. ••. i

• • .. I:.. . .:‘ ‘• . ‘ • ‘•

• I
•‘ i • ii ‘ I . . . I • •. (I

•; •• •• • •‘. ..
II. L.•: .11’’ i.

• I p I. L I .‘I .11 I; 1 tII( • ii’ 11i1 .1. I II I CI% . ,. I’ ‘ I

I • • • •• •. • •
;,. 1 • •. • 0 •. i.IIiI •. I . i I ... u.

ii it F Ii • a. • ‘a tumid Ii ..‘ a • •. I .‘ i .111. ‘ c. .t. j•

‘ I. • I • I.’. • .1 •r: ‘ •ii.” ti.’ hk’I)I it i;• I •‘ ..iII.i Ijg. 1 .3111 • III Ii

• ;.. • • •‘. a • ii’ :‘,••t. a
‘‘: IIj’3..’’ j... ui_i..:’ .•. •p • .%q,•:.t •j.

Iii :1 • 1. in • I•o.j .‘. Ii’ Iii h’ 1 lii I: 4 .1’ 1. ‘lo • ‘ ) Ia ( lit

• . ‘ s I; ‘: : ii. ‘.t: ,“.‘l . :‘ “. a •p 8 he’.. •‘ie ‘. i• :r.e.I

i.j .rd ci’ I’) .1 I •t • )ij . p I I I’ ‘I 3

•1i3.I ••1\• . . I • •‘ .• ‘‘:1 .‘. i.I• .. • .‘• •‘.i r ,[I i.:.. 1% iqpI:’. I

it.ii 8 hr’s r 1 I i I P ‘ • H ‘rut .?9 I in:.. iii 1(111 I’. I a I.I• liii

.1 .‘h..i..’ ‘.‘‘ I iii . .j,ui hIi. 1.1 I ijl.3•• •h1’ .Iti

3 • •
‘3 • • • • 3

3
3 . I •I. • • •. ... II •..

, ..• •
• .

t 3) •

•“ Ii ifl .dI. Iii Ii 3.1 I. fl

• •: • ...‘
• •‘I •. ...• . . . I.’. . .. ... I. .t. •

. .• •.: •

I ‘•.i ‘I •• ,‘ I.



ASIERICAb .‘URNAL Of IOFIEN.,IC PSYfltOi ‘GI IOLIJME 26. usuE 5. ‘ooc V

vnen csn SURWYhLSbLIo

C the tim I Is aathor cant t LJ. b: ‘cIt. ‘hon’ skW 1ip o ted forc.n ii.. facilities
I there i that ser rcspon.bI: (jr ti-storattiop at defendants found in . npctern to

( Ieiagr stand trial me author am.n.ptcd to t• Mutt all ta:cs ‘iocluthng the fliitaier
4 t’n!u,nhLn t’iO-an the conii:wntal United States and &s abic ti inteni:w
rcprecefltaa%t’s from Isirti-tive cal the forty -eight states as tel1 as the District

rtenc to n; Clumbi a. hithei i c inici.sn to ptiloims ton petency to stand trial
jctivc. of ‘vahjat )ras or a regular ba is (un ally a clinical psychologist i psychiitrisu

ht5were it J& i an administrator who had knowledw of tern U tines izid numbeis of
Cas of in s aliutions, wa., intt.rviewed for cach state partic.ipitinç. ‘I he part pants

C a (espe WCIC iacked to prflVi& infc’rrnation (either data-based oc if not asailable.

to be clinical experience at that facility) about the length ‘at time defendants would
mist frequently remain ii, rcstontion service until an opinion was rendered

ous hos to the court that the defendant was unrestorably incompetent to stand trial.

kedication ritey were also asked to provide inlot ination about those factors which they
Sasociated believed might impact length of restoration to include, but not be hit ned to,

Cand that clinical variables, type of ceime, legislative mandates and perceived admin
ded de- istrative needs, e.g., pressure to free up hospital beds Finally, they were

tmained asked to provide any other comments they wished about restoration and the
“ rded de- unrestorable incompetent defendant I hirty-seven of the forty-five tacilities

retarded contacted provided a specific number representing the unount of time until

f issues determination All “ut one provided an amount based on thvir knowl

when in edges’chinical experience a opposed to data-based rtormation. Antather Six

nce that ‘aid they could not piovidc. an amount even an estimate. Two stiLes mdi

.ial deli cated they had no unreswrable status. Pie e reu’ s die. piesentea in Table I
sons cx bel w

in (user hc ‘variation 1 sponse. avcra,n. times w r groupti in FaL’h.
305C ,eeifl I ihe in,, ‘ivcnierl l .epo-tri len.r’h “ ti a— aiPt’ .1efen4nt. Jc Jeier
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Ct I . tpa in V is tic ier a poor titi (33 rihuioi to a I
urn I )i1Gf itit ) C

Tibte 2. R3nkrng of Most Freqtiet (2rriioai Entities Contributing to Unrestorabte

C mcd I naty

Sevee /ogncrlo lmnarrrr ant (CP

Refractory PstJcnosis (RE). s.sj chronrc ScZOUnrerrhA 12

ubstance Abuse/Dependence 3

Severe or Pervasive Developmental Disordoi (PDD) 3

Three states reported Cl only.
4ii 42 states that reportec RE arso reported CI.
The three states that reported substance abuse dependnnue and the three that
reported pervasive developmental disorder ranked Cl first and PP second

abled,

RP): DISCUSSION
di1ferent

.• . .• .Parttcipants, based primarily on their professional experience, indicated
wing that the most frequent length of time until defendants are reported to be unre
d RP

storable was just less than one year after admission to treatment tr rostora
at C

Ron. This reprereilts a nodal s ainc tnd i5 subject to coniderahle variation
ted t.,

ir urn one month to two veers. Clinrcai, legal and other untcxiual factors

were reported to hays a significant influence on the length of time Several
tance

hospitals stated that if the defendant demonstrated cleat indications of sig
ficant inteileclual hmitatioas (e.g . a developmental disability, dementia or

H ratn damage the trnlrnh ot unretot ante mreht he made soon aster adtni
ai par

n 3 rrro ith ‘o ti cc o or Jis Tb se stir eyed s in i tha tI Is ngt 51
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P
IThat e ra u-ia s n’ tic hcat c. al I itt ripts at ltftcr” it t )tflS 31 rt.tr’tr ‘A

Li) eU’icai’’C ii. ‘rap’ ma’. i•c. rc’i:red In .ie:crr unc WI.’) .in’: QgitLJflLV tflL .
p--.t—’ri 1iekn’tu.t a-. ‘akeit u.rearbae an the hc’.-.teable futte. tire c’t

Cm the d a-tor )t tot asic scas ices aurvtyl it ) ted that it as he placy of his
tat alt to pro iu I up to hree trials I Citteren melt ations before sna isis

( )VC tu’a:’leraa.g a di’posit:ot’ .n unrestorabte Fr-in tue r.sult ot thi— urs.—:.. it

eet
.o”lJ apr..’ar ‘har •ker a %ca: 17k L —.wnrra of at’empwd ‘ri’cndn:io.a. . ‘in;—
crans may w tnt to dcb’ite ‘he efficacy of fur I er treatment The eiaity of

F by C 4iin7 a act nuant unrestor.tbii. iependmp on ‘he. on;exi of the. -“as’, re
quart. diligent scrutiny I-or both limp-term ps)t’ht.tai. and deselopmentaiI

r disab’ed ‘lefendants,. the subject treatment hi tury can be : useful iradui.ato’

in for the final determination ot whether or not a defendant will likely improve

rran
in the foreseeable tuture to the point that he she can become competent to

pntor stand trial.

rhe’ context at the circumstances involved in a defendant’s legal proess
Jn appears relevant 130 .46) and could have an impact on the decision to opine

bi of whether or not a defendant is unrestorable to competence 1 he type of crime

C •- was mentioned seseral times by participants as a factor in the determination
his of ri delendant as unrectorable and statutory guidelines that differentiate

“the types of cnmes may play some role in the length of time until a defendant as
reported to be unrestotable As menti )ned, some state’, such as Ohio (5)

as- require a determination to be made with’n a relathely r.hort period from the
tane of admisiion depending on the mdc; offense te.g.. thirty dayc for a less

teem serious misdentean r). Othc r states hase a much longer period of time befote

%ho- an opinion must be given jI, 6,i Statutory limits likely piomote more Ire
tl:ient asaev.ment of dcleptiants, or at least earlier acssmnt. than if theit

- was no tegrj raluirement .o do so. wh;caa could result in earlie’ derenniriatron
s ur ect’ra e. Tb i.e . iie’ci t tlv t nih grist d rjpt Ui aid I ii
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a ch<rtm re roe cost,! <<bK ltme r<ioe or !1151t’ :s bail eto’m’
a ritt’oi as unost rahi<. I the p v( hoo, tflflt0\ es. ash that t no .rnee

let s with 0k.l conpetenee, [matins evaluartnp ‘lipojan’, may be 1 ft wtth
this impact 01 1 (5 ntethest0ocinttis e deficit’ on compeonco

CONCLUSIONY to

( In LOtClUSlOfl, [lie fohlowirit’ sUt]iLestk)tI’, am iif,<.d 10 155151 cinciriti,
s [ii coaltiations of defendants for whom a disposition of urn storable ts at

issue and represent a suriimrrry <St some of tue concepts presented ahoo<.
These are offered only as sugpestions and to stimulate thinking about theiO

potentially unrestorable defendant. Each <.ase should he approached PHi
vidually.or

clnt I The roost freqntly reported amount of time until a dsfe ndantC
.—‘—.——

was opined to be unrestorab!e was about one year Given this, if( ch a defendant has been in restoration sOOn’, fur over one ear. to
‘v mains incompetent with no improvement and different means ot

>(11, attempted restorarton appear to have been exhausted, if not al—
toady evaluated as possibly unrastorable. assescment to deter

er— mine if the defendant could he unrestorable ought be considered.
rs. For the deseiopmentaily disahIcdIdernenred!eserciy cogniOvely

of impaired defendant, the trifle until a deternirnanon as unrestor
sal able mao he less.
ant 2. Knowledge of the laws that gosern lengths of time that detertits

dents an b old in Ia ‘hit tar St )ratton o impo rtant. A etying then’ specrfc ct’gcriea of <.ninr-s tisat ‘iti t ne amount (it urns a
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AN APPROACH TO COMPEThNCY RESTORA [ION
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Greg Wolber, Ph.D., Rayehul GoldenL.rg-Etlvens. Psy.D.,
Angela N. Torres, Ph 0. Rebecca V. Stredny, Psy.D.

T/ii s article pre cents in approach to es toration to eornvetency 10 rand

a iai to include hut nor limited to i a pretrial Jorcnsrc evaluato n lenin that

foeuses priruirrlv on coinpelencs assessment r’f restoration ca ces 2) the as

signnlent of a “restoration therapIst’ to all restoration cases. 3) ongoini

feedback beticeen the restoration therapist and evaluaro! and 4) divrrtiri

defendantc to outpatient evaluators when hospttaii:ation Is not inc/teared.

0ther policies ‘procedures ale deserwed which were developed 10 expedite

and enhance re ctoration.

Due process. to include a speedy trial, is a longstanding principle of the

United States’ system of justice. In Jackson v. Indiana (1), the court found

that a defendant “charged by a state wirh a criminal offense, who is commit

ted solely on the account of his capacity to proceed to trial, cannot be held

more than a reasonable period of time necessary to determine whether there

is a substantial probability he svill attaIn that capacity in the foreseeable fu

ture. If it. is determined that this is not the case, then the State must either

institute customary civil commitment procedures that would be required to

commit indefinitely any other citizen or release the defendant.” To restore a

defendant to competence as soon as reasonable seems both legally and mor

ally sound and avoids the inappropriate utilization of laws that govern the

restolation of incompetent defendants for purposes other than intended, e.g.,

to memove a problem person from the public or coirectional setting (24)

Some states place a ceiling on the amount of time a defendant can he de

tamed in restoration status (, 5 6). Drffeiences iii statc. laws governing Les

toration aside. few would IikUy disagree that timely and efficient restoration

is in the best interest of the lefendant the court and the public.
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not, whenever possible, also provide evaluation services to the sanie individ

ual (18, 19) B separating the task J as aluation of competence to stand trial

from those persons providing treatment, at least some of the biases that could

he introduced by the dual role of evaluitor treatment provIder should be di

rninished. One such potential bias is the need to see one’s own patient as mi

pioved. Also. some studies indicaw that competency evaluations may be

skewed in a direction such that defendants who would other ise have no

avenue to treatrilent would he able to receive treatment under the disguise of

incompetence (20. 21), supporting further the appropriateness of separating

competency assessment from treatment.

Currently, the Forensic Evaluation fearn at Central State Hospital in

Petersburg, Virginia consists of four members, one of whom is a supervisor

with 50% of time dedicated to evaluation and 50ff to administrative duties.

Two of the four perform evaluations only and the fourth member, a clinical

social worker, is primarily responsible for acquiring information to assist in

completing the evaluations and the diversion of evaluation cases that do not

require hospitalization. Members of the Forensic Evaluation Team focus

solely on forensic specific assessments as their job function and should be

well versed on the criteria for competency to stand trial cited in statute (22),

case law (23-31) and the literature for competency to stand trial (29-31).

Also, these individuals should be skillful in report writing and understand

that their consumers are primarily court officials. Forensic Evaluation Team

evaluators should be experienced as expert witnesses and have the interper

sonal presence to provide quality court testimony and consultation to court

officials. The existence of an evaluation team allows for its members to de

velop relationships with one another, wlwh are not only consultative and

educational but supportive and collegial Before being sent to the courts, all

reports produced by the Forensic Evaluation 2 earn are reviewed by a co
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which competency domains may requne theiapeutic focus, Restoration

thetapists should also be cognizant f the role secondary gain (to include

malingering) can play in competency restoration

Restoration therapists meet with defendants on a frequent and individual

basis. Treatment objectives are determined by the restoration therapist in

consul tanon with the assigned evaluator Ironi the Forensic Evaluation Team

and the defendant’s treatment team. Participation by the defendant is cncour—

aged whenever possible, although some defendants may lack the motiva

tion/capacity to participate (e.g., malingering uncooperative, acutely psy

chotic). Restoration therapists not only provide individual restoration serv

ices to the defendant, but also monitor the interaction of the defendant with

staff and other patients. This lattcr source of information can be extremely

helpful, especially when a defendant is not cooperative with formal assess

ment/treatment efforts om is thought to be malingering. Restoration therapists

are aware of the functioning of the defendant in many different settings and

circumstances in the hospital and not only in structured treatment activities.

They consult with the Forensic Evaluation Team evaluator concerning spe

cific areas of focus for treatment and the relevant deficiencies which, in the

evaluator’s opinion, contribute to the defendant’s incompetence. Restoration

therapists also provide assistance with coordination of treatment services for

defendants and they provide feedback to the treatment team about the defen

dants. The restoration therapist may monitor the effectiveness of medication,

particularly as it specifically relates to improving competency to stand trial.

These individuals should have first-hand knowledge of the defendant’s func

tioning relevant to competency, and when they are of the opinion an individ

ual has been iestored, they immediately contact the evaluation team to rc
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tween the time they arc adjudicated as incompetent by the court and the time

they are adnitted to the hospital. This appteis to b, aL least partially, due to

delays between the time an order for restoration is written and when the de

fendant ic actually admitted, or begins treatment. Sometimes this delay can

be lengthy depending on court processing and the availahility of hospital

beds In addition, interviewing the defendant within 24 hours of admission

can establish a baseline of func[ioning relevant to competency to stand trial.

This baseline evaluation, along with collateral information, can help direct

treatment and the information obtained can he used for comparative and

other purposes when the defendant is tesored lot not] or when legislated

time sensitive reports are written to the courts

Obviously, attention must be paid to legislated mandates foi reporting at

specific time inteivals. In Virginia, a report of the defendant’s progress to
ward restoration must be provided to the court whenever it is believed that

the defendant has been restored to competence or is likely unrestorable in the
foreseeable future, or, minimally, at six month intervals after admission (32).

Evaluation on a more frequent basis and interim evaluations are desirable.

An internal evaluation (not court or treatment team policy mandated) is re

quired at least every three months after admission no matter the defendant s
reported clinical status at that time. While no formal court report may he re
quired unless the defendant is judged to be competent to stand trial or unre
storable, evaluators must keep an interim evaluation in the defendant’s file
and present their findings at weekly case status reviews. Defendants are also

evaluated approximately one week prior to each court date. Frequently, de

fendants are admitted with a predetermined date for a docket call so the court

an track the defendant’ status and whereabout This most often does not

constitute a competency hearing and no formal report is required by legis
lated requirement to the court at that time however we have found that a

brief letter to the court indiratine, the drfendant remains in restoration StatiS
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suppoi rs the position that defendants should he provided services in their
own locality to the extent possible. ‘This can tacilitate contact between de
fendants, their lawyers and [he courts and expedite the judicial process, Per
sons involved are in close proximity to each othei rather than in a county
potentially huridieds of miles away from where the defendant would be hos
pitalized fot evaluation, (omrnunily assessment can also facilitate testimony

p. by Dcicasing crinsiderably the amount of travel time to court Sime th
Forensic Evaluation ‘learn is responsible for all pretrial assessments, diver
sions can be helpful to a restoration proc cs because assessments such as
sarnty at the time of the offense, sex off endet risk assessments, and prcsen
tencing evaluations can be highly time consuming. Emphasis is placed on
diverting these potentially time consuming evaluations allowing more focus
on restoration cases and the restoration process, not only decreasing length of
stay but increasing the quality of evaluation. The clinical social worker on
the Forensic Evaluation d earn is charged with the responsibility of diverting
evaluations that could be performed in the community. Information available
on defendants who potentially could he diverted is gathered and evaluated to
determine if diversion is clinically justified and if the defendant can remain
outside of the hospital for evaluation or if inpatient assessment seems neces
sary.

1 he divcrsion process can he diffic nit to negotiate because it often re
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these tandards such that thex are working toward the same e’als in compe

tenc restoration arid can agree (to the evtcnt possible) on the criteria for de

lerituning progress toward competence However. differences among defen

dants, their individual cases and the courts can present different contexts that

require flexibility in application of any set of standards.

Consultations with Attorneys

The amount of consultation (if any) that an evaluator should have with

the attorney for the defendant or thc prosecution is variable and depends on

the specifics of each case Often consultation with attorneys can be helpful

for several reasons. Aitorneys can sometimes provide useful infotmation as

to the reasoning behind the court’s finding of incompetence, which can assist

in focusing the restoration process. Observation of attorneys (with permis

sion) interacting with their clients can also be helpful, not only allowing for

an in-vivo analysis of clientlattorney communication and the capacity of Ihe

defendant to assist in his or her defense, but may also aid in establishing rap

port between client and attorney and help prepare the defendant for the legal

process he/she faces. At the time of the discussion between the attorney and

the Forensic Evaluation Team member, anything about the defendant’s pres

entation that may raise questions relevant to competence can be addressed

and placed in context. For example. consultation could help the attorney un

derstand how the defendant, while delusional, can still he competent. The

evaluator is cautioned that whatever is said could be introduced as evidence

during court proceedings and in some cases interaction wrth attorneys should

he limited or not take place at all, Informing defense attorneys when a delen—

dant has bcen restored to cotnpetellcy and the defendant is to be returned to

jail seems to be well received Attorneys seem to appre late the ‘heads up”

and the cvaluator’s impression of the defendant prior to the dcfcndant’s re-

turn and prior to receivin a w ittrn cvalua mr
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‘I hi, required a realignment of services to focus more on re toration with
centralized assessment, As indicated abo e. treatment teams are then not re
sponsible foi evaluations and testimony for cases involving pretrial forensic
defendants, which allows them to focus more on restoration treatment and
the treatment of patients admitted for reasons other than restoration. Policies
and procedures that promote efficient and effective restoration seivices are
probably cost effective, not only in teims of the delivery of services, hut be
cause more defendants are likely to achieve competence and remain conipe
tent until adjudication. A positive byproduct is that lengths of stay are likely
shoitened, reducing waiting times for new restorations cases or other persons
that require inpatient services; this would seem to reduce cost in the long run.

CONCLUStON

Ideas are presented for services to promote restoration to competency to
stand trial. Specialized evaluators (Forensic Evaluation Team) conduct as
sessments separate from treatment teams and “restoration therapists” are as
signed to each defendant. Diversion of non-restoration treatment cases to
community evaluators, when clinically indicated, seems appropriate and can
preserve resources to enhance restoration services. A current and accurate
client database and time criteria fom frequent and regular reviews (beyond
treatment team reviews and those mandated by statute and the courts) seem
to facilitate the restoration process. Competency to restoration is a compli
cated issue which can be affected by many factors, e.g. mandated time limi
tations for restoration, different thresholds foi competency restoration, and
variations m clinical programming. We hope that the above tntorrnation will
stimulate thought and provide ideas that assist others in the process of re
storing defendants to competency to stand trial
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COMPETENCY TO STAND TRAL AND THE PARANOID SPECTRUM

J. Robert Noonan, PhD

(r!,nina/ deea’Jams with naranoid dzsoraers are freauent[v referred

bs the courts Jbr evaluation of competency to ctand trail. While these de

fendants share with other psvchoiogical!i based referralc potential dilfi

culrv rationally undertanding the pioceedings, thei also present unique

challenges for the psychologist who must accurate/v asvess their capacity

to reasonably com air with their atlorney in developing a defense Since

mistrust and unwillingne.ss to relinquish cma ol are hailma; k of this di

agnostic spectrum, it becomes crucial to ascertain the extent to which the

essential collaborative aspect of competency can be met. This article pre

sents evaluation scenarios with defendants diagnosed with delusional dis

order, paranoid schizophrenia, and paranoid personality disorder; identi

fies issues likely to be encountered with each condition: and explores

evaluation strategies and outcomes.

C Frequently referred for competency to stand trial evaluations are those

individuals who present difficulties for their attorneys due to undue and

persistent suspiciousness, distrust, argumentativeness, and inability to

collaborate. The impairment in attorneyclient communication may range
rw} from grossly psychotic distortions, such as the defendant viewing his legal

counsel as au alien in human form, throush less bizarre but still delusional
tent

beliefs that the attorney is a participant in a conspiracy within the judicial

to system to deprive the defendant of his rights and “railroad” him to

chronic or transient unwillingness to rationally and cooperatively assist his
the representative in the development of a reasonable strategy to cope with

pending charo 1 hese udividuals ar u ually d1aEno’ed along the pa’a

oid p ci f diso 1 s, and n s r u chall ng r I icy

hoioa i i Iuar lb o inside a
1 ard

IC d C , C
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toth paiticularly taking into account the generally accepted existence of many

per’oiaL c’ultuial, or subcultural hehefc that drt’, ieality. are not on their

face comprehencible. and aie essentially “fixed.” However, the defrnition

(air is usually saersfied by beliefs that are clearly implausible, blatantly unrea

sonable. and unable to be understood from the perspective of normal tiu

man experience. Per secutor\ delusions and auditory hallucinations are

considered to be the most likely of the respective types of these symptoms.

las iii comparison with, for example, somatic delusions or olfactory halludll

,

nations. If the delusions aic deemed bizarre or the auditory hallucinations

involve running commentaries on a patient s thoughts (or involve multiple

to voices conversing), no other criteria need be present to diagnose schizo

phrenia. Paranoid schizophrenia can be distinguished from other subtypes

of the disorder by the absences of disorganized speech, catatonic or disor

ganized behavior, or negative symptoms such as flattened affect or avoli

flpa1, tiori.

While individuals who typically meet the criteria for the paranoid

subtype of schizophrenia tend to be outspoken and florid in communicat
orthe

ing their beliefs and experiences, this examiner has observed a rarer sub

category, whose beliefs are very privately held, emerging only in excep

r de-
tional circumstances, such as periods of extreme stress or sleep depriva

a1 tion. Defendants with such closely guarded delusional beliefs or hal1uci-

to natory experiences are frequently not detected during routine psychologi

exit.
cal evaluations, and are more likely to be identified by chance.

Two ras of paranoid schizophrenia are presented to illuJrat xari

or ance in degree of transparency/opacity of such psychotic processes, with

accompanying implications for competency to stand trial.

n on aa er i’’ed m t1 ur toe to
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ding thinking u as now rational. efiicjcnL is ithom sipnificant distortion, Marea

I with id ‘5 ability to n ork ii itl her eiro ccv arid to undei stand the pro edings

fdent ‘A as non sufficient for her to be considered competen’ The examrner cx-

C ‘ion pressed the opinion that she was sery 1ikly to remain stable as long as she

fc1u remained compliant with her trealment.

C ncY
Tyrone L

( any

jsieen This twcntyuitne-yearoid married black male was charged with on-

to merous counts of assault, perpetrated on his three stepchildren, ranging in

age from thiee to seven. The abuse had been descrrbed as quite severe.

chad consisting of savage beatings of each of them, all occurring within a sev

she eral minute block of time. The case had garnered considerable notoriety in

!!otic the local media due to the extent of injuries to the children. Mr. L had

been routinely ordered by the court to be evaluated for both competency

sted
and criminal responsibility (insanity), although his attorney had noted no

rsed
impairment in the defendant’s understanding of his legal circumstances,

and found him to be a cooperative, reasonable man with whom to work.
‘ cOurt

s-rissic The psychological evaluation of this defendant was uneventful until

Lnce, late in the second session of data collection. He had been fully coopera

rand tive, exhibited appropriate remorse for the events with which he was

the charged, clearly understood the seriousness of his circumstances. and had

.aiiy demonstrated reasonable sophistication in his understanding of legal con

cx- cepts, strategies, and procedures. Psychological testing had uncovered no

ture reason to believe that he was other than fully competent. Intellectual func

pnd a boning was measured to be in the normal range, no organic issues were

present, and no evidence of a psychiatric treatment history had been

ound eaht3 onta t wa as far as could b ascertained v ithout un

p o f e nrc I ca ‘t ole e cc is pe ho

a I ‘i die r stereri tu I

c I n’r’ i Li . ri c ii ci I c

r’- ‘.a- a ,j’i, T, ‘0’ 1 c -cc
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seem to the examiner to be sufficiently likely to warrant an opinion of in

competence. This conclusion was proffered to the court and accepted

the fo summai tie with regard to schizophrema. paranoid type, an individ

( lant ual in an acute state with classic symptoms is likely to be unequivocally

he not competent. As a rule, though. medication is effective in allowing such

C ‘lief defendants to eventually attain stability, rationality, and thus. competence

( re With regard to the less classical, rarer, closely guarded presentation, the

s if findings are less certain. Relevant considerations would be the incidence

rould of ‘breakthroughs,’ the sensitivity to stress of such defendants, and per

QnaL haps the nature of the delusional focus. This author wonders how many of

pt, a this latter type are never identified in the course of forensic evaluations.

‘fl had

was
DELUSIONAL DISORDER

nied Essential to the diagnosis of delusional disorder is that the beliefs or

ired delusions are not bizarre, and the patient can often provide a web of evi

L1aent dence to superficially support his or her claims of being followed, be

n of trayed, exploited, or persecuted. In fact, much of the sufferer’s existence is

ped designed to accumulate “proof” that his view of what is occurring is real

Nile istic, ‘I he aspects of Criterion A for schizophrenia (hallucinations, disor

ganization, negative symptoms, bizarre delusions) must have never been

the met, superficial adaptive functioning is often not markedly impaired, and

pos behavior is not obviously odd Thus, an individual with this diagnosis

i for would likely avoid drawing excessive attention or being easily identifI

f dis- able. It would not be uncommon for someone with a delusional disorder to

r fat be able to maintain employment (although the more isolated the better). to

pro- belong to professional or social organizations, manage his daily affairs.

and prhap even establish scmbhnce of a marital or family situation

with Or los o vi b per ii r r hr asiv

stO J1II nc f hi th :iO ig a c i c n tent, threa ic
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F cave a quite slmji3r report of excessive control on his pact. The defendant

( had been referred following the alleged murdet of his second wife, who

the
had been shot in the head while she slept, and who was believrd by him to

have beer1 embeizlina from his company’ s business account. Although all
weom

discovery material able to be reviewed strongly suggested that this woman

was perhaps the only indiidual in his life that he could unequivocally

trust, the defendant had become fixated on her as the source of his finan
tor

cial decline His business associates, meanwhile all of whom were male
bnc

‘if ap
completely escaped scrutiny or SUSiC1Ofl on his part despite cleat cvi

art
deuce of irresponsibility. and perhaps criminality, in their handling of his

!ent
business while he was ill Mrs. F was certainly the designated nemesis.

nse- A serious physical illness occurring two years before the eventual

‘rnay murder seemed to play a significant role in precipitating the defendant’s

are transition from a probable personality disorder to a psychosis, a delusional

ting a disorder. For the better part of a year, Walter was forced into a dependent,

of relatively vulnerable position for medical reasons, while his wife had been

relegated to the role of primary caretaker. As he recovered, and resumed

F one his characteristic hostile, suspicious stance, Walter became convinced that

his wife had taken advantage of his previously weakened position and was

to
the “shadowy” source of his economic misfortunes, Despite the fact that

of
his associates had, at a minimum, engaged in some highly questionable,

risky practices, no anger was directed their way. A striking findirg of the

evaluation was that this defendant very selectively focused his paranoia

toward women, while managing to grant men of his acquaintance virtual

hack total freedom from suspicion.

rways As might be predicted, Walter performed well on psychological test

“hans ng He scored 1,1 the superior range of ntcllgcnce on the Wescfi]er Adult

irnted Tnteiiiaence ScaleRevised ( AJSRa ri;nionstrated clear awarcics of

tOc sero’: ics d EiS kea ercuroa.rl, es durui ;b e nuruc

- -e :r-. ‘nt:s tjC ‘‘C

‘:‘‘C:Ci. ‘ ‘,or e -‘O!’ 11

a l’iy-iec. ‘‘i (‘t CsT)CCz r1 h i<OrSCflact [id co• er
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1hin dered him to be held in a forensic treatment facility Despite attempts to

C as po\ ide medication to him Walter srdfast}y refused treatment of an

any kind, and persisted with his mission of convincing others that he had been

or victimized by the system. Although scheduled to recerse periodic assess

( on Inent of hi-s status with regard to competency, he has rigidly maintained

r hol his typically aloof, suspicious stance. The probability that he will eventu

ally meet the Dusky standard is now very small

F’ the rhaddeus R

r
-

Ihaddeus and his lontime friend Michael were hiehh respected
-

members of the AfricanAmerican communitv Together they had maru
-rnent

efen
aged to obtain a government grant to establish a neighborhood center

C where youths could spend constructive time. They had enlisted numerous
‘ney,r volunteers to assist with remedial education, arts and crafts. sports and vo
flat he

re-
cational training. As part of their commitment to promote respect for the

law and for the rights of others, representatives of law enforcement, men-
a bias

as-
tal health, and religious groups also gave their time. Michael and

thtle”
Thaddeus also taught a joint Bible study course, required of all partici

pants in the center’s programs.
n ny a

Lpted - Much earlier in Thaddeus’ life, he had spent time in prison, and had

ally twice been required by the court to attend anger management counseling,

tion
related to domestic conflict with his wife at the time, He had been di

‘er to vorced. for a number of years, and for the past five years had lived quietly

with his mother. Although a reasonably popular, and to some extent. hon

ored figure amona his acquaintances, Thaddeus maintained a distance,
rder,

that
privately fearing, according to his mother, that no one could he trusted. He

believed that I could easily be ‘set up for etun to prison Mcbael for
dclu

a as nif a cx ot on t) I is. tier ad for I
‘s ca

-
dccc .‘orkrn Jail,

virb J1,

-k a’. r. . -. ‘ep.

‘ o -l ia -s-Os- ?-i- ors- - cxc -iifl ra ci
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Vper fless, he had agreed to take mdication. He was no longet actively dclii

had ronal

f iili Testrnu was once again largely uneventful The defendant demon
jing strated high intellectual ability expressed realistic concern for his legal
ter circumstances, and acknowledged his predisposition toward paranoia. His

(im delusional system, now largely in remission, did not extend to, or ineorpo
s in rate, the judicial system. The opinion provided to the court was that the
the defendant was thus presently competent to proceed Aftet a hearina on the

us matter, the court agreed, and a trial date was set.
jlle To summarize the effects on competency of a delusional disorder. the
rnt- primary issues seem to be whether the delusional beliefs incorporate the

defendant’s attorney or judicial system, and whether the defendant is cur
vily rently actively delusional, resisting treatment. It is possible for a defendant

to be delusional regarding aspects of his life and still meet the standaids
went. for competency to stand trial, but, of course the probability of being com

ant, petent increases exponentially if the symptoms are in relative remission. If
WWeat the fixed beliefs extend to the proceedings or principals in the courtroom,
pon it becomes unlikely that the defendant will be found competent, particu

larly if medication is rejected Treatment tends to be more problematic
4iile with a delusional disorder than with paranoid schizophrenia

•of
PARANOID PERSONALITY DISORDERage

A personality disorder is described in the DSMJV as an enduring
pattern of inner experience hhavior deviating markedly from the ex
pectations of the culture and manifested in either cognitive, affective, or
interpersonal functions, or in impulse control I he prtterri L considered to
be rlatrv ly nfl xible pervas ye across situation I adrng ro dir ally
s i a Ii tie s i en n i ii o La a o a t o i
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(enL Aibert A

Thi. forty th1ee yearold divorcrd white mak wa facing a rang of

( spi- mid-k vel charges which threatened to lead to a parole revocation and a

(ioy- return to incarceration in prison. An accumulation of minor thefts. traffic

iolationc, alcohol offenses, and assaults were pending. Albeit intensely

f ‘erer disputed the validity and seriousness of the charges. meanwhile managing

(‘-cut to feel righteously indignant about being victimized b “the system.” He

maintained that, in a previous ease. he had been poorly represented by an

nte attorney uho had advised entering a guilty plea to a felony charge rather

epi than going to trial to contest it.

otic He also claimed that police ufficers had been lying about him for

and years and that a judge had miscalculated the length of a previous sen

ing tence. Any responsibility he might share in his state of affairs was con

seniently ignored. The anger generated by his perceived victimization

tnking pervaded his thinking and impaired his capacity to trust and collaborate

and with his newly appointed public defender.

ved”) During the examiner’s initial visit, Albert was briefly reasonably co

mrust, operative. After about a half-hour of accumulating background informa

circuit, don, however, he declined to continue, citing his attorney’s supervisor as

can having allegedly advised him to not disclose personal information. Despite

ipe- the examiner’s attempts to persuade him to continue, particularly pointing

TCfl-
out that the court had ordered the evaluation at his attorney’s behest, he

are would only reply guardedly that he was “not at liberty to discuss these

lhc mRttcrs ‘refnsing to budge from his position

and This was convesed to the court, which re-ordered the evaluation, with

‘pos- the addition that, in future contacts with him. Albert’s attorrte\ was to be

a o esent Th super i or feried airi mg the del it ret o net pa1tr1p te

Ii. \ Jr ha’ inc ced r an ous ma k to” is or r purp es,

ra i;ecion of ‘‘p a’aac ‘I ,ii
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again t him. In essence his compliance with the limits stated enhanced the

ie lkIihno1 of Ins in mti ig ttw ct idards fin nnip tercv

or PsI chological testing further supported the hypothesis of personality
C law di order, ss opposed to delusional disordei, Although he participated

use oaudvingly, no disorder of thought was detected in his Rorschach, WIS F,
and or WAIS R performances. and he clearly understood his legal situation.
a’ of Although he was certainly capable of distorting or bending the facts in a

of elf sersina way, his previous experience in the courtroom together with
gfion, his accumulation of data to support his point of view, identified Mr A as a

•ibe, relatively sophisticated defendant. Only his ability to consult with his at

torney could be questioned, and his decision to acquiesce with an “outpa
in dent” evaluation aided in addressing this issue. It strongly indicated that

ted, lie possessed more than sufficient capacity to cooperate in his defense

when he believed it to be beneficial to him, an eminently iational position

to take. His paranoid contentions and intense oppositionality could now be

ig the easily construed as a gratification of sadistic impulses but not delusional

ihant, in nature.

an Eventually, the court ruled that he was competent to stand trial, a plea
more agreement was arranged that was satisfactory to all parties, including Al

ressed bert, and he pleaded guilty Before he could be sentenced, however, Albert
•Dc- was severely assaulted in the jail by another inmate, perhaps a function of

,jiim, his own hostile, provocative manner of relating. He sustained significant
rtion organic impainnent as a result of the incident, resulting in a transferal to a

ided hospital, then a nui sing home. Aftei aLL additional year of peiiodic evalua
nal tions and observations, it was apparent that the d fendant no longer tune

9aueh tiond at the Ir vel necessary to meet the critena for eumpeteney and
re woul I likel ievc r ga i I court is t d th i sue l c d 11

tortic i o t d r al F g
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£d as distinction would be whether he was delusional or personality disoid ned.

C tvpi Secondly thc defendant behavior and verbalizations during formal as

cular sessrnents appeared to have been shaped in iatrogenie fashion, by the

bd foI questions posed and expectations subtly conirnunieated, by the defense

( hiat- team. Despite receiving treatment on an inpatient unit for everai years

‘anoid and interacting appropriately with both other residents and the staff, for

r the most part, he was portrayed by them in their reports as progressively

corn- more psychotic. Finally, it was obvious from the record that the defendant

n had had for a time behaved disrespectfully toward his court-appointed public

his defenders, addressing them in personally demeaning ways, refusing to co

ycho- operate it ith them, “firing” them, and expressing disdain for their lack of

eny effectiveness in protecting him from violations of his constitutional rights.

!favor Mr. F. had immersed himself in the legal aspects of the case, and had ac

ensic quired a veneer of control and sophistication, utilizing appropriate termi

uant as nology to justify his anger and unwillingness to submit to yet another

dnder- evaluation.

atrists The first several times this examiner met with the defendant, accom

.rts re- parried by both of his attorneys and the two defense experts, Lee refused to

Lorder, cooperate. typically stating “the court ordered mc to present myself, so

zerous I’m presenting myself,” at which point he would leave the room, not par

en he ticipating further.

Finally, on the fourth visit, he ostensibly agreed to allow himself to be

time, evaluated. The result was predictably a hymn to malingering, a tour de

‘iimal force of poor effort. This indhidual, who had at least superficially mas

been tered complex legal terminology and strategy, attained a Full Scale IQ of

rela- 62 on the WAIS-R. Throughout this test, he seized opportunrties to rant

ng on about racial inlustlce, deprivatron of doe process. and violatIon of COOSt1-

“ such tulional prote’aiori. while alleuedis being triable o define relative’ sirfl

““ opir woa ‘ as ‘term’na or r. r’1il: ‘ suie L ncr’ s
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paiticu1a pleasure over my comment involving ianoenic shaping. He

C on the obviously had no difficulty grasping and analyzing, even appvciating. is

us in sues of subtlety and complexity. The defendant. in lbs exuberance, invited

c niliate us back to hi room, where a copy of the disability check was framed and

(i,” Hi.s numerous bound solumes of legal jouinals were neatly stacked beside his

(imited bed.

(ond to On the basis of this ostensibly nformaI interview, lasting perhaps an

ith the hour and a half, the examiner was able to arrive at several conclusions

( relevant to the issue of competency. Certainly, it was now beyond qucs

ma- lion that the defendant had the necessary ability to rationally grasp the

rnlat the proceedings against him and to participate with an attorney, if he chose to

at the do so, If there had been any argument as to whether he had been maim

treat- gering during the formal testing, it was now unequivocally dispelled. It

dent, the also had now been demonstrated that Mr. F could choose to collaborate

when he perceived it to be in his best interest Although the criterion for

again competency in the role of a criminal defendant demands more than it does

geri since for a person in the civil role of a plaintiff, he could not, with his obvious

Ior was level of intelligence, persuasively argue that he could not understand the

brts. Lee proceedings, and the inescapable fact was that his mental state or condi

that he tion did not impair his involvement with his attorney in the lawsuit, Cer

Ily sat tainly the aggrieved role of plaintiff was a better fit for his style of accusa

Lpet two tion, attack, and revenge. Again, the issue of being able to make choices

Laeveral consistent with his best interests, setting aside suspicion and control when

necessary, removed his functioning from the arena of persistent delusional

he had thinking, and thus psychosis, to the more reality bascd realm of inistiust,

s attor- belligerence and need for self determination.

foun- Thc examiner now felt conifortable concluding that I cc was cornpC

1 ‘mci unit ro slamS rial Fnilowng rh’ suhr:bssion of rhi- report. the bdre rmt

‘S .1 u fir ‘I w c I o
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rnd in ourt than those posed by paranoid condition The challenge for the ex

agmire aniner, in terms of dteinnai g th exe1t to ahich the pathology im
pinees on the Ielcvant legal requirements can be inipressire. Because of

person the incidence of paranoid states associated with criminal charges how

the ever, and the seriousness of many of these charges, it i crucial to clarify

L dc, as much as possible the implications of various paranoid diagnoses for the

(.ial. Ji defendant’s capacity to rationally grasp the proceedings and aid his attor

veness ney in his defense This article has explored some of the vagaries encoun

t ‘i from tered with paranoid defendants as a step toward fuller appreciation of the

liations task of aiding the court in fairly determining competency and bringing

nking, greater preciseness to bear in unraveling the conundrums produced by the
paranoid spectrum of disorders
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Nenrocogmtne Disordet and the ( airninal Just cc System’ Implications for Assessing nd

Res oring Competency to St intl I rial for Brain injured Defendants

David J. Sperbiek, PhA)
a rid

Lawrence J. Maile, Ph,D,’

\bstract

jggtie: 1 he incrdcncc of serious neuropsyehological unpainnents among persons involved in tia

criminal justice 55 stein is significant and often underreported. Judges frequently order mentally iii and’or

brairninjured persons to undergo competenci evaluations and restoration treatment according to incrIa set

forth in J)usky v, I raited States. This stud sought ir, (letermlne rucrdcnce rates of neurops,chiarric

dtcorderc among criminal defendant ndered to undergo (ompetenes to Stand Trial evaluations. Further,

this snide evaluated diagnostic dttfhrcnce hetneen those persons adjudicated incompetent amid nut esrom able

to competency and those persons found incompetent and restorahlc to competency

Method: Scvent defendants rcfbried tot an asscssrncnt of their (‘ornpetency to Stand frial underwent

tandardizcd forensic evaluations which included mn’uiopsychologieal set wnmg, the l)Iagriostk intersiew

Schedule, and the (dorupetency Assessment Instrument

Results Analyst reveals d that 41 )‘/o of toe defendants examined Vei dju0i Red as iricong CicF,l to

stand trial, v nit tl e lamest percentace (86 2 h) of tlwse defendant dix nose I as suffering horn Fetal

lcohol Syndron Ftibe I) n e tia of 5 ty uf etrologi s ir I S hwopht o Disorder I rib c

seal I hit h ‘ndaiits d so ow I s I \4 11 MR. D n ntiS Head I’tauma and Dernet ox

r h ii s cc xci e moor I lx c ad’udiea ted as riwo H C e t a and trial cOO nor a o
ii dafordanw a C cony P ‘tnt Sc C I s I rdc ‘c Sjbsiii I
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October, 1986

The Straits of Insanity
in Alaska

RieKard R. Parlour, M.D.
Daviclj. Sperbeck, Ph.D

In 1884, rencyseven years after purcbar of
the Alaska TcTritoTy from Russia, the U.S
Congress began codifying law in Alaska in an
act providing that Hthc general laws of the Scare
of Oregon now in force are hereby declared to
be the law in said district, 50 far c the same
may be applicabk and not in conflict with the
provions of thIs act or the laws of the Unitedst’rtes.” (Alaska Government Act of 1884, Chap
ter 53, #7, 25, Statute 2536. 1884) Fifteen
years later Congress specifically approved a
criminal code for Alaska, again baed primarily
on Oregon law (Act of March 3, 1889, Chapter
429, 430, Statute 1253) In the subsequent aeven
decaefAlaska Terrorial and Stare Legislatures
amended these basic laws in piecemeal fashion
responding to monernaty needs, with the in’
evitable result a hodgepodge of outdated
statutes, obsolete termirology, overly vague or
overly apecific and scxmetimes unconstitutional
provisions, unsuitabk for a modern state. Oregon
had revised its own cnlrrdnal code in 1971.

The ninth Alaska Legislature addressed this
problem in 1973, funding the Criminal Code
Revision Cornmissiøn with staff sipport from
the Cnminal ).istIce Center University of
Alaska. The Commission relied for reference on
the recently revised criminal codes of Oregon
(1973), New York (13Th). Arizona (1975)
Mis5ouri (1979), Hzwai (19Th) Arkansa (19Th)

1 moss (132 , Washmngter (i)76j. and Mon
asmi (19Th) The New Code eftectivr January

]O feat3 rassc ‘f C VCI ty ef 7i1C
.cc r h g to lc culpalmir ncr t. i tate of: the

def’ ndamv, wids iunforrm penalty pro’ iomu for
each ciss Clase A, B and C for fe oiies and
1asse A ard B for misdemeanors (A.S,
11.81.250, A,S. 12.55 035; A.S. 12 55.125,
A S ]2.5.i5fi; A S. 12.S5 140) Judz4al
di c ion e tercing s llowd for ndCdc
neao1fl dod roos. fut tiror 1 loos .inlv; judger

may reIer cases to a three judge panel when the
prescribed seneence seems unjust. Four culp
able mental states are defined: crzEcmafly,
knrwsngty, iecktasaly and crirüiafty ng1igenz,
concepts applied coasistendy in establishing
degrees of severity for various offenses. ‘1 he
Commission recommended only one degree of
murder, but the legislature remained the more
traditional two degrees ofmurder differentiated
essentially by premeditation i.u first degree mnurder, “heat. of pas3ion” is retained as a defense
when there was serious provocation by the in
tended victlm such defendants art guilty of
manslaughter (A.S 11.41.115)..

The Ctdpe1.kMerua15caes
(A.S. 11.a19O0)

(1) a person acts inteniioizally with respect to
a result described by provisions o’ law defining

offnsc when hi conscious oiti: is tocause that result;

(2) A person acts knowingly with respect toconduct or to a tircnnstance described by a
provision of law defining an offense when be isaware that his conduct is of that uatun or tha
the circuxmntauce exists; when knowledge of the
existence of a particular fact is art element of
an offense, that knowledge is established if aperson is aware of a substantial probabtlity of
its existence unless he actualiy believes it dtic
not eost; a person who is unaware of conduct OC

i cur a ance .. wi ich ho wuI? have hetss
awarohadl nos b” £1toac t 4 mc ‘a
ogiy cith rt-.pc c tha x.nuucs or
.um

(3) prsun acts reeklrwly with respect o a
or t a rcurnsratsc described by a pro

viskmn of law defining an offense when he is aware
of anti consciously disregards a substantial and
unju tils bit r’sk is t t’w xaul scril oc s r
that the drremstance exists; the risk omost
of .mmch a nsorc and dcgn’c that eAreg ma

(
C
C
C
C

C—
C
C
C

(—‘I
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it stitutes a gross clevi.tion frotz the andard
61 conduct that a rason,able person would ob
serve, in the snuation; a person who is unaware
of a risk of which he would have bn aware
had he not been Intoxicated acts recklessly with
r ccc to that 5k;

(4) a person acts with crirzunal negligence
with respect to a result or to a circumstance
described by a provision of law defining an of
fense when he fails to perceive a substantial and
uiijustifiable risk that the result will occur or
that, the circumstance exists: the risk must be of
such a nature and degree that the failure to
pcrceivc it constitutes a gross deviation from the
standard of care chat a reasonable person would
observe in the situation.

The, code distinguishes between three elements
of offenses to which culpable” mental states
apply: (1) the natuxc of the conduct: (2) the
circumstances surrounding the conduct; and
() the result of the eonduet

The first element, conduct. jvo1vcs the
nature of the proscribed act or the manner in
which the defendant acts. Kidnapping, for
example, requires that one person restrain
another. The conduct might be the locking
of the only door to a windowless room. Knowfl
z’ngljy is the culpable mental state applicable
to conduct. The second element, circumstan
tes surrounding the conduct, refers to a sit
tiarion having a bearing on the actors cuIp
ability. Kidnapping requires that the person
inside the room not consent to being restrained.
Lack of consent is an example of a circum
stance crime. Knowingly, recklessly, and
cthnznl negligence are the culpable mental
states associated s’hh the existence of circum
stances l’h result of the ac or ondu
constitutes the final element. }cidnappmg can
o cur If the vic”itn is exposed to a substasi
Jr’k f ii hy ic zriu’y. in. nC on II

rek1ssy and n”i,nina4 ‘irg1ience ie rhr
i b e a ess cv1 ci

Wn.n a tarure it C e Code pr vi es di
defendant must intentwnnlly cusc a result, the
stare n’iuct pro’c that it was the defendant’s4 co us oijeuiv to c use a r u lb
culpable mental state is comparable to the

x’ lug £ is o cuip bri ty a tiras y I red
‘0 5 ‘SPCCI IL intent Bribery, for exampk,

requires that the defendant cotifer i benefit
upon a public servant with intent to influence
him; the state must prove that it was the con
scions objective of the defendant to cause the
public servant to be b’tfluexied

Under the Code, knowledge requires an awate
nest on the part of the defendant chat his eon
duct is of the nature described by the statute
defining the offense or that the circumstances
described ‘by the statute exist. It is not required
that the defendant know chat hit conduct is
prohibited by law (See A.S Il.816’20. suprz).
The, dejjn3tion also covers the situation where a
person deliberately avoids acquiring knowledge
by closing his eyes (sornedmes referred to as
“willful blindness”) by providing that “when
knowledge of the existence of a particular fact
is an element of an offense, that knowledge i
established if a person is aware of a substantial
probability of its existence, unless he actually
believes it does not exist,”

Whether knowing should be defined subjectively
or objectively was one of the issues most debated
by the Subcommission, tinder the Code, the test
for knowledge is a subjective one the defendant
muse actually be aware of the fact critical to
culpability or of as least a substantial probbil”
Ity of its existence. A defendant who is unavare
of the critical fact or of a substantial probability
of its existence does not know, regardless of
whether a reasonable man would’ have been
aware. Note, however, that a person who is not
aware because he is voluntarily intoxicated is
held, nevertheless, to have acted knowingly.

When a statute in the Code’ provides that a
person must recklessly cause a result or disregard
a circumstance, cr’irninal liability will result if
he defendant “, aware of and eonsciou ly dis

regards a substantial annun3usfiable osk the
that s’esuh w’P ‘cc’ sr or “hr the ciscuta”'”e

‘t a. I La t I car e t. , e iv

Ltv’ dt”fendam taus acoafly be ware oz

e b a c ‘v id i rr’i o n2
gence n the applicable c]pabe menui state
the defendant wlll be eritwrruiiy liable i he
fails to pcrcc;vc a sub tantial and unustdiablr

risk’that the Tesuh will occur or that the circum
au e ext ra TIe tea for er ‘rzmn.al s gi ger c

15 an objective F’nc the defendant’s culpabi1it
“‘wusf OtT ‘Ii’ fa’lu c rperc iv tI’s r 1
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hature and. degree” that either the of

( it(in the case of recktsmesy) or the failure to
perceive it. (in the case of Ciiniñidl YzegIigewe)

consticuc a gos deviation from the standard
of conduct or care that. a reasonable person

ç 3 would observe n the aiwatiorL Thu definition
of the applicable rIsk involved insures that proof

diriary dvii negligence will nor give rise to
crminalliabihry. SrnJ. l9143 (1978)
(ernphaw added).

Code Provàwu Retatñtg To The Mctd1y
711 Offender A Compiee
Emendation

Effective October 1, 1982. nearly every ratute
pertaining to the way in which the mentally
ill offender is treated ,by the Alaska criminal
justice system was revised The amenthuents
addi’essed the diminished capacity issue, the in
sanity defense, the postinsanity verdict comxnjt
ment procedures and added a new coxcept,
guilty but mentally ILL

The result in Aaska during the first year since
die law to’ok effect has reduced the amount of
successful insanity pleas to zero and has resulted
in a sharp decline in the number of defendants
who attempt. to plead insanity in any of its
farms. We shall .sc sonic of the reasons why
in this article.

The Dimz’nühed Capocây Defense

Prior to the 1982 revisions, Alaska’s statute re
garding dimirdshecl capacity was unremarkable,
consistent with the Constitutional principle that
the prosecutor must prove all elements of a crime
beyond a reasonable doubt, including mens
rca, the fact that the offender acted on his own
volition (In Re Winship, 39? U.S. 55S, 1970)
The only two legislative atremps to abolish this
insanity defcnse were overturned specifically
Drau5ch”y dPi uoc allow defend. si contest

.e exinecc i1 ne i,rae 3rasbourg,
p eash ic I nc.izr arc, 13’

rc

I cess t’ mir i3, pain
dcfen by acxtmg any er tal dInes hat would
natt the prininice af the culpable mental
stares dincribed abrne

z.Wl3 the irate “ t__ every

element of the afrzic charged against the
defendant. beyond a reasonable doubt. To the
eztent. that a defendant is able to raise a
reasonable doubt that a mental disease or de.
feet made it impossible for hisu to act with
the culpable rncrnal scare required for the
commission of the’ crime. this section Teqnir
the dsfeiukzizf co befound trot grdlty by rctz,Son
of uanity regardless of whether the defend
int. couid have established by a preponderance
of the evidence the affirmative defense of in
sanity (emphasis added). (House J. Suppi.
#63 at. p. 7 Unne 1, 1952).)

If a defendant is successful at tzial in convin
cing the facr.finder chat. he lacked the culpable
mental state because of mental disease or de
feet, he is to be found nor guilty by reason of
insanity. This is a major departure from Maska
law as well as the way the iue has been dealt
with all over the United States for the past
century.

The apparent reasoning for this change relatc
to developing law on posciusarihy acqikca1
comrnkmeni procedures. Following a successful
plea of insanity in many seaces including AIaska
the government has had to meet a lesser burden
of proof to commit the defi4ndant to its psy..
chiatric institudoris as a result of his dangerous
propensities.. In normal civil commitmncre, the
government must bear its burden by at least
clear and convincing evidence. In poscinsaniLy
acquittal commitment. iwoceduxes, however.
the courts have reasoned that since the issue
of a defendant’s insanity in a criminal case
not reached until after a jury has dcteñmined
beyond a reasonable doubt that the defendant
ha perpetrated the acts that would constitute
a crime. but for the existence of the insaniry din
fense, th burden may be shifted to the deferr
danU to szablish his nondangerousncss (‘State

411o 589 P yd 4, Alaska !979).

dek U
by a o of in. a y rcsu stud c

simply a verdict. of ‘not giriky’ vhich woult.
fjjv been the result under former law. Tinder
prior law, this verdict of Thor guilty” woe]d

in the immediate discharge of the dedendant
under nre-cr,t la’ , hr anronwtic vidict of r,crI hi nii recuimise ch ohtar.diri



zuture Ireenorn lit unstaitt1U OUi’t With
çdettcLant snbject to Alaka’t very rough crini
Anal comrntinenL procedire whkb are
ied below.

There Li one final nsequence to the defense
or ditninLihed capacity. aearryovcr from prior
ldw that all lesser nduded ffcii,cs which re
qire a lesser culpable mental state (eg, man
slaughter as a part of murder) must be consid
cred as possible verdicts. Should the factfinder
canekide that th defendant had the culpabk
mental state for a lesser offense norwithsrand
ing his mental disease or defect, the defendant
can still be conviete of the lesser offense. Thus.
it Li possible under Alaska law for an NC! vei
dict to be entered for the original charge of
fuic degree i-dei (as a result of a ruccessful
plea qf diminished capacity), and a conviction
entred instead for manslauglner In such a it
uation the defendant wduld not be released onti!
he has served the prison term for the lesser
offense for which he was convicted nd has
proved himself no longer dangerous under
Ahskas eritnirial cornmirnrent procedures.

Motions filed at the trial level in the State of
ALaska have yet to raise the question of whether
these unusual hazards of the diminished cap
acity defense violaw any constitutional principles.

The Insanity Defertse

The Alaska Legislature sharply curtailed th
defIriidon of the defense of insanity. It provided
tr AS, l247.O1O:

Insanity Excluding Responsibility
(a) In a prosecution for a crime, it is an af

firmative defcnsc that when the defendant
engaged in the crirmilnal conduct, tht defendem
was unable, a’ a result of a mental diseac or
ie.ect, to apprrctsrc thc nature asid quality f
‘ha’ osiducc

flw dpf,irc t’ urd ‘or tt &

Aseencan Law institute dcfmuon (defendant
was us4)c to precuu the wro tiiress f
fin dua or couform fits iidut r&Je re
quirements of law) The Alaska Legislature

j narrowed even the old MNaghcen test, dis
carding its fir at pit s. e, that hc d fendar t mu t
cnow that what hr was doing ras rrong. Alaska s
version of the i rs ii ty dde & row e culpat s

he was doing.

The iznertr of the legislature to thus lhnit tha
insanity defense is dear in its eomxncntary

By limiting the defense to cases where the
defendent is unable to appreciate the nature
and quality of his conduct, thit legislation
enacts one branch of the WNaghten ccst of
insanity. That portion of the MlVaghert test
which defines legal insanity as including sit
nations wlwre the defendant did, not know
the wrongfulness of his conduct is speciflcall
rejected by this legislation and excluded from
the rcvhicd definition of legal insanity. The
fact that the defendant did not appreciate
the wrongfulness of his conduct, nevertheless
may be relied upon to establish that th de
lendarn was ‘guihy but mentally ill” under
AA. l247O3O,

An example of a person who could successfully
erablish the elements of the revised insanIty
defense is the defendant who as a result of a
mental disease or defect, is unable to realize
thaL he is shooting someone with a gun when
he pulls the trigger on what he believes to be
a water pisroi or a murder defendan who
believes he is attacking the ghost of his mother
rather than a living hurnait being. Conversely.
this defense would iwi apply to th&de’fcndant
who contends that he wa instructed ro kill
by a halluination shee the defendant wou’d
still realize the nature and quality mf his act
even though he thought it might be justified
by a supernatural being Such a delendant
could be determined guilty but mentally ill
under ASS. l2A7O3O. (House J, Suppl. #63
at p. 6Junel. 1982).

The e is little dispu e that the narcowing of the
defense to this degree will sharply Hrriit the
svai al Lay o t c rm.. Cent s nihr
that this provien so erei TCrtc he n
S 51 y F t tan at rio t rho n
men’ retatysl ‘:c rluciou

s hat wo ti I foals y for cons d tattoo I
se OtSaniry defense rvn s defiotd by Ai.F
b s. hsc tonki e esc ird e auras e me s
tea requirements. The insanity deIcnse in Alaska
may be supcrfluot s, as pr sendy defincd,
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had previonily became law itt .everal other
itatct incIucUzig Michigazi flhinozi aud Georgia
(19fl Mich Pubs Acts 1110, Pl) The term en
compass a largely different concept in A1ask
howeiier.

jtJaka reicrtct1 Je former test for bsartiry
the AL! test, as the test for the verdict of guiky
but mentally ill (AS 12.47.030(a)). Nearly afl
of the defiderns who were formerly successful
at pleading die insanity ddense will now be
found guilty but mentally ill under Alaska law,
This verdict rnes mental illne heretofore an
issue in the adjucUcation of guilt or innocence
now n issue in the disposition of the defendant
at sentencing This is how the legisiatur&s corn
mencary describc the intended function of this
verdict

Under this new limited affirmative defense
of insanity, many persons who would have
b&xm found not guilty by reason. of insanity
under former A.S. 12.45.083 will now be
found guilty and entcnced under the crim
iral jaw like any other defendant, A.S,
l2,47O5O recognizes however, that rehabil
itacion and eventual reintegration of such
persons mw society must be premised on a
program of inernal health cared For these
people, the new law provides for a jury ver
diet of “guilty but mentally i]1’. This verdict
it entered when the defendant, although not
mcedrig the new difinitioxa of insanity, would
meet the ALl test for the former law. Section
l2.47O5O makesit mandatory for the Depart.
ment of Health anti Social Services to pre’
vide mental health treatment for a person
who is ‘guiIty but mentally ill.” (House J.
Supp. atp. 5;june 1, 1982).

]3efore t mis ew o ion, psy I cn r’zce to
p 1r00 s was 4t th diser tion o priso author’
ities vsd minimal at bct. a charactenstic of
LS pmsor1cs gcacmUy (Pamiomxr & Sznrbcck

a vow the MI
“1 in (

t ttra’t of defendants so tonicted wili make
mental neatb sew”ice nre available to oh
prisoners. Conversely, it is argued that all mwail
able gerta) health facilit’cs w II be f cused ots
CMI’ thc. cmrirr nto o her r1505 s(! na
iCon I’sychiacrk Associannu Statement or.
tiamry Defcirw Dcc 1982). In MicIugan’

inc y r e witi s GM! sta use L’xere

A’.J — CA’

vice for CM! prisoners or the Mithigzrt Correc
tional System an a wholes

Ahnost two years after the new mentally ill
offender tatute became law in Alaska, the first
GM! convicts are presentLn themie1vci for the
mandatory rzearment at the state hospital. No
special program or (acUity has been designated
for this purpose. The already over uduiedmaa
imum security uxtit at the hospital is expected
to serve thIs new patient populacion

Notice also chat the new staeut specifIcally
forbids work release or furlough modalici dirr
lug the creamlcm phase of incarceration lox
GMls, While at the hospital, they are limited
to the maximum security unit. Those convicts
who ar-c simply guilty have options for parole
with outpatient ttearxnenr and other epporrun
ides specifmrally denied to GMI’s in active treat
ment,

The GMI verdict may be nioved by tiw prose.
cution and/or the court itself even when defen—
dants have not raised the mental illness issue
in any form, GM! defendants must prove them
selv not dangerous before they can be processed
in prison like other convicts; the rules of such
proof are the same as for NG!’s (see below).

Post Jnsanity Commitment
Procedures

A.S. 12.47,090 prescribes specially crfrtgem
comrnicniem procedures following a verdict c±
not guilty by reason of innmity resulting from
either the diminished capacity or insanity de’
fcnse. The defcndcrne bears the burdin by cIcat
and convincing evidence to prove he is no
longer a danger to the public peace or safety as

result of any prae,uy ethr rrg rn’- tal illiicss
(A.S 12 47090(C) I This is an onrmtLs burden
since the absence of dangerousness n dLffit-uit
to on-mi, aid .i striking contrast so r’ii

0 oc. ies ‘Is ci ‘em is
t u a — a ig ti’S

Furthermore whcu the defendant first raises
he insanity dcfenst. a request or hearing or
us re toe £ mu ci vi ci rnhosl omzritmu is

ausomaticoml]y included. In other womd
prim- so the ciimitial trial, ch— defendant
sscrt .bat is’ toe long— in mifru g fro a
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• mnta Q3C ur defecz L cai5
;danrous to the public petwe or afety The
uawte contemplates that the same trier of fact
who hcani the cvidencc surroundIng the criminal
offense will 1o hear the po t’acquicrai cornmIt
xnent cate. Thus the jury or judge will ha’e
hear ci all of th evidence concerrung the com
mission of the alleged crime before deciding
whether defendant is still dangerous.

The legislative commentary spccifirally deletes
a number of psychiatric disorders from cousd
erarion in the i isanicy defense as follows:

The wnns used to define mental disease u
defect” in AS. 12,47.130, are taken fràm the
Aznezicaxi Psychiatric Associacions Drignoseic
and Stasticczl Manual of Mental Thtorderj1
3rd Edition (1980) (DS.M. III). The term is
ititexided to include those major mental dis
erdes such as schizophrenia, severe mood
disorders or profound organic mental dis
orders which substantially impair a person’s
ability to perceive reality or adapt to it,

There are marry mental disorders defined n
ychiatiy, however, which, though they affect
behavior, are not of the severity or magnitude
necessary to qualify under this definition,
E,camplcs of these disorders would be drug
addictions, posttraumadc stress disorders,
conduct disorders, dissociative disorders.
psychoexua1 disorders and impulse control
disorders Voluntary intoxication or drug
wichclxawal states, regardless of their severity,
would not qualify as a “mental disease or
de’eeL” HouscJ Supp at p 6,June 1, 1982)

Even if defendant has an acceptable “mental
disease or defect” he must affinnativtdy prove
he did not Iuiow he was committing rheenminal
act, the cognitive test previously descnhed for
NGI’

i / 7 131 r oting r txutir&aaty aqnkta! mmtmtneredu es. I he
tein istd xntsad is ‘nicucal rcs t is di.
{nca folow

(1) “Mental illness” means sry mental con
dtton that increase. the propensny of the de
ir fart o beds ero s t te putlic peace
or safety’ boweser, Ir r not rcqwred hat iL
rnnt.di’nnnbesficenit ycnl c ural

resonsibilky under AS 1247.OlO, at thatth mental illness presently suffered by thedefendant be the same one the defendantsuffered at the time of the criminal conduct;

The definition of dangerousness for purposes ofpact’inanity acquittal commitment proceedings.is also specifically prescnbed (AS l2.47.0o(J) (2));

(2) “dangerous” means a determination invoh
ing both the magnitude of the risk that the
defendant will commit an act threatening
the public peace or safety, as well as the
magnitude of the harm that could be expected
to result from this conduct; a finding that a
defendant is “dangerous” may resuk from agreat risk of relatively slight harm to persons
or property or may result from a relatively
slight risk of substantial harm to persons or
property

The analysis of “dangerousness” that is contemplated by the statute, readIng the statute cogether with its commentary, is similar to therisk analysis that might be employed in travelplanning. The FAA might very well ground aDClO even though the probability that theplane will crash is extremely low, The amountof loss of life to passengers in the event pi aplane crash is so great that the very low degreeof probability is tolerated, Conversely, if onewere deciding to take a trip in an automobileand the concern was whether the tire would goflat, a much higher degree of probability thatthe event would take place would be acceptable.The commentary states

• Paragraph (j) (2) provides the ‘cnn withformula for assessing dangerousness. Thecourt is to consider both the risk that thedefndare will ornnii harmful acs, as wellas the magnirade of the ham that could bexpected Put example, the court should H
gr ate a k rb the iefer3arn 54,11commtt arts involvrtg only hann t ro wrtvbut. can rest a deermination of dangerc’s

tess upor subsranully iess hkbbood of futu eacts if the defendant’s fuere acu can be cxpeered to involvC Jie iflietion of snousphyshal injury.

It is app rent tha’ the defoudons usd aba
me itI disease or defect” include those dts
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diiii5iithed capacity and insinky defeme stawtes.
Since dang ustcts, huwer cars result fnmi a
much broader category of diagnoses a vasriy
expanded definition applic to pvstinsaniey
acquittal commitment pro duxe

It conies a3 no srn-pdsc that there have bn no
NGI verdicts wider the new law Any reponsib1e
attorney would have to conclude that the stan
dards for release under 124?,09O are
extremely difficult to rneet Most defendants
would be better off caking their chances on a
fixed sentence following a criminal conviction
rather than facing the prospect of proving their
noudangerousness by clear and corwincing
evidence, given these definitions.

A defcndam found simply gnilty of violence
against persons can hope to leave prison with
good conduct 1org before seriiing the maximum
SCfltcflCC. He can evendemand mental ha1th
services in prisor mandated by a recent Consent
decree (Cleary v Alaska, 1983).. The NGRT
defendant will be confined for the mairnu’n
SCntence unless he can prove himself no longer
dangerous, utilizing these very comprehensive
definitions of dangerousness that provide almost
no limitation of jdivial discretions

1ncompecncy To Proceed

The 1982 amendments also address defendants’
competency, but in a rrranner more favorable to
defendants. The competency proceedings and
defendant’s sclf4ncrirninacing statements therein
may not be broighc to the attention of juries
in the subsequent trial in chief After 180 days
cornmirrnent for incompetency, charges against
the incompetent shall be dismissed without pre
judice and civil commitment procedures irrti
tuted. After five years of incompetency the
charges may not he rehiseated unless the original
harg ‘as a Ci ss A or u iclassifed fci ry.
uc efuiIy rnedicaeri dcl DiLdart may nor

i. ccac e fiz i go

Formuinrg O,jrnru Abnnt
McntaUy ZU Offer ders
Ini4kLnuz

ihc foilowTng decinootre hs hecE ddupcl
ro wlp p ychzarrir s roird us lid opiniois
uw er the ncv / aska saLut

. JLfl AfJMLy

Wkh respect to the primary charge cr
t rime of the off did the de

fendane have the capacity to form the cc
pable mental tarc (buwledge, Itsteii
negligence. recklessness depending upo:
the ofIcms charged) required by the charge
1. If the defendant could form the culpabi
ment2l state for the offenie he is acsed of
so state and go on to D
2. If defendant did not have the culpabh
rnetual state for the offensecbarged, zhr
examiner should consult counsel abou
lesser and included charges possible in ehr

case, and give opinian about existence o
culpable mental states for these lesser an
includcd charges

B In-sanity
The examiner will give opinions abou
whether the defendant generizity knew th
nature and quality of his actions at tb
time of the instant offense or offenses.

C. Guilty but Mentally III
The examiner will give opInions abou
application of the ALl rules in the case
Defendant did nor know be was doin1
wrong and/or could riot conform his coo
duct tcr there9uiresnenzs of,Iaw

D, Presern Dangerousness
The examiner will give opinions about d
dcfendants present dangerousness. (Dc
feuduoss wholly or pnially exculpaec
under the Alaska Insanity Statute must b.
adjudicated as to present dangerotasnes.
to complete the tr41, The exaxnizser mus’
use Criminal Commicability criteria here

£ Compecrrncv ft Proceed
a is S c a .ly ( ) k

36 i S. 402 9&2)

F. Rccemmesvitions for Disposrian

Although the puhrc tends to se el-c ma it
driria as an easy way our, defense awv’r
isi rl:al is s’rro r

syznpatherh tases Lawvaa know that the d
rids I uai s a.
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idices the procedural iufastructure behind
( br insanity COflCtL The most critical issuc

ddorri debated in public how the actuiued
insane regain their frccdom Hardly noticed in
the baUyboo about insanity definitions and

j psychiatric testimony was thc etension of
cently adopted civil commitment criteria to

I NG in some states, such as Arkansas, where
the state psychiatrists have been ninning to
coun every few weeks, trying to prow that their
NCVs arc still manifesting dangerous behavior
daytoday without reference to their past
GfmSes. Only the most recalcitrant patients

tc achieve passive compliance with hospital
I routines taking high doses of antipsychotic
( medication) long enough to meet civil commit

mew. standards. To hold such dangerotis
patients. conscientious judges had to stretch

( the avil corninkrnent law beyond ci’cdible limits,
F risking impeachment, and conscientious psy

chiatrists spent as much time on legal procedure
I a clinical work, It is hard to believe that such
r happenings were the intent of an informed leg
r islature. One must reflect on the inherent pit’

faUs of legislative procedure and the relative
( unimportance of criminal matters compared to

roads and schools.

C Such cat elessness is clearly not the case with
respect to the 1982 revisions of the Alaska Penal
coder, which are unusually thorough, sophisti
cateci, consistent and well explained. They ar
o taciced against defendants that one can hardly

r bragine a case where a defendant would make
the insanity defense except to avoid execution.
There is no death penalty in Alaska and there
have been no insanity pleas in the 21.rnonth
life of these revjjons, The CMI verdict is vir
rually an instrutnent of the prosecmnion in felony

• CdsCS bccuse of the special burdens n imposes
ci defendants, No coristirudonal diallenges
l-ve yet becs itd despite he rntuy no. ua
fatures f the new Iatc, tb haikncs tlt will

cccne whe’ the ppetie c JeaL s1’oiai,

ncw provtslou for the additional eval he
v vt q cc u Ic Ii Ia
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